






EXAM # ______

ADMINISTRATIVE PROCESS

FALL 2010 – MULTIPLE CHOICE QUESTIONS

15 QUESTIONS, 1 POINT EACH
Instructions

YOU MUST TURN IN THE ESSAY PORTION AT THE START OF THIS EXAM, UNLESS YOU SUBMITTED IT TO THE REGISTRAR’S OFFICE EARLY.

You will have 90-minutes to complete the multiple choice portion of the exam.
Use your exam number.

Enter multiple-choice answers on the Scantron form with a Number 2 pencil.

Choose the best answer to each multiple choice question.
You may have your textbook and one 8 ½ x 11 sheet of paper with notes out during this quiz. You may use both sides of the paper for notes. 
You must return the hard-copy of this exam to the proctor when you are done.
There are three parts to this portion of the exam. Fact Pattern 1 is the basis for questions 1-5; Fact Pattern 2 is the basis for questions 6-10; and the questions 11-15 are based on your administrative process knowledge.
FACT PATTERN 1 (Questions 1-5)
The Public Safety Officers' Benefits Act (“PSOBA”) provides benefits to the relatives of public safety officers when such officers are killed in the line of duty. Congress delegated the PSOBA administration to the Bureau of Justice Assistance (“BJA”), an agency within the U.S. Department of Justice. The PSOBA specifically defines a public safety officer as “an individual serving a public agency in an official capacity.”
Relatives of public safety officers may submit claims to the BJA. The BJA determines, based on its regulations, whether the decedent was a public safety officer who died under circumstances that entitle the relatives to benefits. If BJA denies benefits, the following hearing process is available to relatives to challenge the BJA decision: 1) the relative may have hearing before an ALJ who makes findings on the record regarding the case; and 2) the relative may appeal an adverse decision from the ALJ to the BJA administrator. The purpose of the hearing is to determine “whether the decedent was a public safety officer who died under circumstances that entitle the relatives to benefits.”
Fenwick was a helicopter pilot for Bay Area Helicopters, a private company based in California. Bay Area Helicopters contracted with the Federal Forest Service Fire Protection Division to provide piloting services for wildfire suppression missions. 

Fenwick’s contract stated that Bay Area Helicopter employees “shall act in an independent capacity and not as officers or employees or agents of the Federal Government,” that the company would indemnify the Federal Government, maintain liability insurance, and pay benefits for the pilots who performed services under the contract. The aviation procedures handbook of the Federal Forest Service states that “[c]ontractors must understand that they are acting in an independent capacity in the performance of their service, and not as an officer, employee, or agent of the government.”

While piloting a helicopter under the contract, Fenwick died in a mid-air collision with another helicopter. Fenwick’s surviving spouse applied for PSOBA benefits. The ALJ determined that, as the employee of a government contractor, Fenwick did not satisfy the PSOBA definition of “public safety officer,” and denied the claim. 

Fenwick’s spouse requested agency review of the ALJ’s decision by the BJA administrator. The administrator also denied the benefit claim. Based on a legal position the BJA had adhered to for more than 20 years, the ALJ and the administrator both concluded that Fenwick was an employee of a private contractor who did not qualify as a “public safety officer” within the meaning of PSOBA.

Fenwick’s spouse now seeks judicial review of the BJA's decision in federal court.
1. Which of the following statements best describes the level of deference the BJA administrator must give its ALJ’s decision?

A. The Administrator gives no deference to the ALJ’s decision because it is de novo review, unless the ALJ made testimonial inferences, which do receive deference.

B. The Administrator gives no deference to the ALJ’s testimonial inferences, and some deference to the ALJ’s derivative interferences unless there is evidence of the ALJ’s bias.

C. The Administrator must give deference to the ALJ’s factual findings but can overturn the ALJ’s rulings of law.

D. The Administrator must accept the ALJ’s entire decision unless there is substantial evidence that the ALJ’s decision was unsupported by the hearing record.
2. Which of the following is the most likely ground for appealing the BJA’s decision to the courts?

A. 706(2)(A) because the BJA acted arbitrarily and capriciously when it decided the case based on a 20-year old policy.

B. 706(2)(B) because BJA’s decision deprived Fenwick’s spouse of the constitutional right to the PSOBA death benefit.

C. 706(2)(C) because the BJA’s has improperly interpreted the term “public safety officer” under the PSOBA.

D. 706(2)(E) because the BJA’s decision is unsupported by substantial evidence.
3. If you represented Fenwick’s spouse, which of the following materials would be most relevant to identifying the issues for appeal to federal court?
A. The hearing record (which includes the ALJ and administrator decisions), and the PSOBA text.
B. The hearing record (which includes the ALJ and administrator decisions), the PSOBA text and its legislative history, and BJA legislative and non-legislative rules interpreting the PSOBA.
C. The hearing notice and the administrator’s decision, the PSOBA text and its legislative history, and other BJA decisions.

D. The administrator’s decision, the PSOBA text, and any interpretative rules the BJA relies upon to deny benefits.

4. Under the original PSOBA, there was an appeals commission. The commission made benefit determinations, drafted regulations, and investigated false claims. The commission was comprised of one retired public service official, one active public service official, two Congressional members, and one assistant attorney general. Which of the following is the most likely reason that the commission was found unconstitutional?

A. The commission had adjudication powers in violation of Article III and the 7th Amendment.

B. The retired and active public service commission members could not be impartial decision-makers, so the commission violated procedural due process. 
C. The commission violated the non-delegation doctrine by including congressional members who had executive powers.

D. The commission violated the appointments clause because it did not allow the President to appoint the executive officials.
5. At the first hearing, Fenwick’s attorney requested permission to include a witness from Bay Area Helicopters who would testify that the company’s human resources representative told Fenwick and others that the contracts were just “boilerplate” and the PSOBA fully applied to them. The ALJ precluded the witness as beyond the scope of the hearing. Was this ruling correct?

A. No, because the ALJ denied the due process rights of Fenwick’s spouse.

B. No, because the ALJ denied the spouse’s rights under 5 U.S.C. §554(c).
C. Yes, because the ALJ controls the process under §556(c)(5).
D. Yes, because the witness’s testimony is not relevant to whether Fenwick met the statutory definition of “public service officer.”

FACT PATTERN 2 (Questions 6-10)
The United Mine Workers of America (“the Workers”) recently challenged the Department of Labor’s Mine Safety and Health Administration (MSHA) final rule on required miner training in the use of refuge chambers. Refuge chambers are areas where miners seek shelter in a mining collapse or other emergency.

Congress enacted the Mine Improvement and New Emergency Response Act of 2006 

(“the Act”), after several high-profile mining accidents. Congress directed the Secretary of Labor to improve the use of refuge chambers in mining emergencies. The Act required MSHA to report to Congress and the Secretary on research of “the utility, practicality, survivability, and cost of various refuge alternatives in an underground coal mine environment, including commercially-available portable refuge chambers.” The Secretary of Labor was to respond to Congress on “the actions, if any, that [she] intends to take based upon the report, including proposing regulatory changes, and the reasons for such actions.” This research is known as the Report.
In December 2007, Congress directed the Secretary to “propose regulations ... consistent with the Report... requiring rescue chambers, or facilities that afford at least the same measure of protection” and to “finalize the regulations not later than December 31, 2008.” On June 16, 2008, MSHA published a notice of proposed rulemaking and, following the receipt of comments, promulgated the Final Rule on December 31, 2008. 

The Training Rule. The Report addressed research on 1) motor task training for operation of a refuge chamber, 2) decision-making training on when to use a refuge chamber, and 3) expectations training to help miners have realistic expectations about what it would be like to spend four days in a refuge chamber. Most notably, the Report stated that “research indicates that motor task training, i.e., how to use the refuge chambers, should be given quarterly, possibly in conjunction with the mandatory mine evacuation training and drills.” The Report also recommended that decision-making training and expectations training be given at the same time as the motor task training. 

The Report’s research on motor task training stated that, “testing has shown that without repeated hands-on practice, miners quickly forget how to physically perform in an emergency.” One experiment found that a year after miners had demonstrated proficiency only 10% of those sampled remained proficient without additional training. By contrast, 70% of miners who completed hands-on training quarterly remained proficient. The research concluded that “there is little or no reason to believe the operation of a refuge chamber is in any way exempt from the principles that have held true for literally hundreds of motor tasks that have been studied since the turn of the 20th century: people learn by doing, and tend to forget over time unless they practice.” Noting that “the optimum intervals for retraining on a refuge chamber are not known,” researchers suggested that a “reasonable approach ... would be to integrate instruction on the refuge chamber into the emergency mine evacuation training and drills that are mandated to be held quarterly.” 
The rulemaking notice proposed quarterly drills and annual training. The proposed quarterly drills required locating refuge alternatives and using safety equipment, and reviewing information on constructing, activating, and using refuge alternatives. 

The annual training included three components. First, hands-on motor task training in donning rescue breathing equipment in a real or simulated smoke-filled environment, and constructing and activating a refuge chamber in a simulated emergency. Second, decision-making training stressing that miners first try to evacuate the mine and that refuge alternatives are a haven of last resort when escape is impossible. Third, expectations training to expose miners to the heat and humidity conditions in a refuge chamber, an element considered “essential to reduc[ing] the level of panic and anxiety associated with the use of refuge alternatives.” The rule also allowed the decision-making and expectations training to be offered on video.
In comments, the Workers objected that the proposed training rule was inconsistent with the Report. The Workers argued that the proposed “expectations training” should be performed quarterly instead of annually and that there was no requirement for hands-on training to be conducted with an actual or model refuge chamber. The Workers stated that “[t]o adequately protect miners in the post-accident situation, the training protocol must require hands-on training at least every 90 days.” It noted the Report’s reference to studies in where credible research measured skill degradation. That research showed proficiency dropped about 80% in follow-up evaluations conducted about 90 days after training. Yet, MSHA’s rule did not follow this research and instead required only annual training.
The Final Rule did not differ substantively from the proposed rule. 
6. What level of deference will the Court most likely give the MSHA rule?

A. The court will apply a “hard look” to the rule under State Farm when determining whether substantial evidence supports the agency action.

B. The court will apply Chevron to determine whether the agency is acting within the MINER Act because this is a final rule.

C. The court will follow Mead and apply Skidmore deference to determine whether the agency is acting within the MINER Act because the Report is a non-legislative rule.

D. The court will first apply Chevron and if it finds that the agency’s statutory interpretation is permissible, it will then apply State Farm to the agency’s substantive decision.
7. How is the Court most likely to rule on the challenge to the training rule?

A. The Court will likely accept the agency’s interpretation of the Act, but likely remand the rule to MSHA for an explanation of why it only required annual training given the Report’s recommendations.

B. The Court will likely reject the agency’s interpretation of the Act and issue a permanent injunction enjoining the application of the rule.

C. The Court will require MSHA to repeat notice-and-comment rulemaking and reconsider its interpretation of the Report.

D. The Court will likely reject the agency’s interpretation of the Act and then order MSHA to amend the rule to require quarterly training.
8.  Which of the following is a complete statement of how the court reviews the record under 706(2)(A)?

A. The Court reviews the record, including all the testimony, documents, data, and other information the agency based its decision on for substantial evidence that the agency decision was reasonable.

B. The Court takes a “hard look” at the record to ensure it includes relevant data and a satisfactory explanation for the agency’s action including a rational connection between the facts found and the choice made.

C. The Court reviews the record to ensure that the agency did not make arbitrary or capricious decisions in deciding what information to actually consider when making its decision. 

D. The Court reviews the record to ensure that the agency is acting within its statutory authority and that the decision comports with the minimal rationality requirement for substantive due process.

9. Assume that a court upholds the annual training rule and MSHA later decides to require training that is more frequent. What must MSHA do?

A. Enter notice and comment rulemaking under 5 U.S.C. §553.

B. Issue an interpretive rule justifying the reasons for the more frequent training and then begin enforcement of the interpretative rule.

C. Seek Congressional authorization to change the rule.

D. Generate additional research that proves frequent training is necessary before entering formal rulemaking.

10. Assume a newspaper article accurately reported that after the comment period closed three major mining companies met with Secretary of Labor to discuss the rule’s economic impact if quarterly training were mandated. Is this conduct permissible?

A. No, it is not permissible because this would be an ex parte communication, which is barred by §557(d).

B. No, it is not permissible because it violates the miner’s due process rights.

C. Yes, it is likely permissible but the Court would likely examine the discussions’ timing, source, mode, content and the extent to which MSHA placed the meetings in the rulemaking record.

D. Yes, it is permissible because it appears the mining companies have important economic information relevant to the Regulatory Flexibility Act.
PROCESS QUESTIONS (Questions 11-15)
11. Which of the following most accurately lists the requirements of informal (notice-and-comment) rulemaking?

A. Publication of notice in the Federal Register; opportunity to submit comments orally; and final publication in the Federal Register.

B. Publication of the proposed rule and notice in the Federal Register; comment period, typically for submission of written data; and publication of the final rule with a concise statement of basis and purpose in the Federal Register.

C. Petition submitted; publication of the petition in the Federal Register; opportunity to comment about the petition on the record in writing or orally; and final publication of the agency decision in the Federal Register.

D. Publication of the proposed rule; comment period, typically for submission of written data; and publication of the final rule with a concise statement of basis and purpose in the Code of Federal Regulations.

12. Which of the following most accurately lists the requirements for formal adjudications held by federal agencies?

A. 5 U.S.C. §§554, 555, 556 and 557 set out all the agency requirements for formal hearings.

B. 5 U.S.C. §§554 and 706 (E) describe all of the agency requirements for formal adjudications, though lawyers should also check the Federal Register for other relevant requirements.

C. 5 U.S.C. §§554, 556, 557, 706(E), and the Due Process Clause set out the statutory requirements for formal hearings.
D. 5 U.S.C. §§554, 556 and 557 set out the statutory requirements for formal hearings, though lawyers must also check the statute being enforced and the agency rules to make sure there are no additional requirements.

13. Which of the following is most likely a constitutional delegation of legislative power from Congress to the FDA to regulate tobacco warning labels?
A. FDA shall specify the form, content, and placement of tobacco warning labels after rulemaking that conforms to 5 U.S.C. §553. FDA rules shall be based on the best available science at the time of rulemaking and the best interests of public health and safety.
B. FDA shall regulate tobacco. When exercising its power, FDA shall consider the views of the public, tobacco producers, and scientists. Any rules enacted under this provision shall be approved by Congress before they become final.

C. FDA shall specify the form, content, and placement of tobacco warning labels after rulemaking that conforms to 5 U.S.C. §553. 

D. FDA may regulate tobacco warning labels if there is adequate evidence to support the label’s efficacy. Any rules enacted under this provision shall be approved by the Senate before they become final.

14. Which of the following best describes the 7th Amendment limitation on quasi-judicial powers granted to the Executive Branch?

A. Congress cannot delegate Article III powers to the Executive Branch without an intelligible principle to protect private rights.

B. Congress may delegate quasi-judicial powers to the Executive Branch so long as those powers relate to public rather than private rights.

C. Congress may delegate quasi-judicial powers to the Executive Branch so long as those powers relate to a statutory cause of action and not common law rights.

D. Congress cannot delegate quasi-judicial powers to the Executive Branch unless it retains the right to a jury trial in cases where the government is a party.

15. Which of the following best describes the purpose and scope of 5 U.S.C. §706?

A. The provision allows for judicial review of agency action to ensure that Congress’s intent is fulfilled.

B. The provision provides citizens with a cause of action that will check the Executive Branch’s exercise of power in any case.
C. The provision expresses Congressional intent to insure that the different types of agency action have appropriate review by courts. 

D. The provision provides an opportunity for mass justice.
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