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INSTRUCTIONS:

This is an open book exam. You may use your text, notes from class, and additional cases I required you to read for class. You have three hours to complete it. The questions should be answered with references to common principles of laws involving children, including cases in your text and/or those assigned in addition to the text that apply to the issue(s), as well as generally adopted uniform statutes in your text if assigned as reading during the semester, unless a question specifically sets out the law to apply.

You may use a computer or a blue book to complete the exam. If you use the blue book write all answers on the right hand side of the page. Write legibly. If you do not write legibly, you will lose points. Make sure your exam number is on all blue book(s) or pages on the computer answer.  You will lose points for sentences or paragraphs that run on.

ESSAY QUESTIONS


Thoroughly answer each question asked. However, please note that I do not give credit for wrong answers or information or analysis not directed to the question asked.
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QUESTION 1 (73 POINTS)

You are being asked for legal advice by Keeble Potter who wants primary physical custodial time with his children. Following are facts you have learned from your interview with Keeble and from Jessica’s pleadings in this divorce matter.

Jessica and Keeble Potter were married in July 2000, and they separated in October 2010. 

Keeble and Jessica have four children-three daughters and one son. The oldest, Alexandra was born about six months prior to the marriage. The youngest, Kelly, was born on October 20, 2005. Jessica filed for divorce in November, 2010. Keeble is thirty years of age, and Jessica is twenty-nine.

Throughout the marriage, Keeble has worked full time. He has a two-year degree in diesel mechanics, and since 2001 Keeble has worked as a bus mechanic for the Frazao School District in McComb, Littlefield. In addition to his regular employment, during the marriage Keeble also worked on a farm and completed the construction of the marital home. The marital home was about 40% complete at the time of the marriage and was built on land he owned prior to the marriage. Keeble acknowledges that Jessica and her father had also worked on the house, hanging drywall.

Jessica went to school, worked various jobs, and was indisputably the children's primary caregiver early in the marriage. Despite her work and familial obligations, Jessica maintained a high grade-point average in colllege. Jessica had little assistance from Keeble who considers caring for the home and children to be a woman's job. Jessica graduated in 2007 from Van Heygen University with a degree in elementary education. Jessica taught special education at O’Rourke Elementary during 2007-2008, then at the Dupont Elementary School during 2008-2009 before transferring to Frazao Elementary School, where her children were enrolled, in 2009. The reasons for Jessica’s frequent moves are unknown.                                                                      

It is unclear what immediately caused the final separation, but Jessica left the marital home for good in October 2010. It appears that the couple had frequently engaged in loud, angry arguments. During one such argument in September 2008, Keeble pinned Jessica against a wall, threw her to the ground, and hit her twice with a belt, resulting in his prosecution for simple assault. Shortly after that incident, Jessica filed for divorce, but the parties apparently reconciled, and the divorce was not pursued. After the final separation in October 2010, Jessica moved into a house owned by her grandmother and Keeble remained in the family home. The parents temporarily agreed to joint custody of the children, with Jessica having physical custody most of the time. Keeble agreed to pay $400 per month in temporary child support.
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Littlefield Code Annotated section 93-5-24(9)(a)(i) (Rev.2004) states in pertinent part that:

 “In every proceeding where the custody of a child is in dispute, there shall be a rebuttable presumption that it is detrimental to the child and not in the best interest of the child to be placed in sole custody, joint legal custody or joint physical custody of a parent who has a history of perpetrating family violence.”

The statute defines a history of perpetuating family violence as either a pattern of family violence against a member of the household or a single incident of family violence that results in serious bodily injury. 

The four children range from five to ten years of age. They are intelligent and performing well in school. The children are generally healthy and have close emotional ties to both parents. 

Following her father's death, Jessica suffered from depression, began habitually smoking cigarettes, stopped going to church, and stopped doing many of the household chores she had previously done. Keeble states that he was left to provide more care for the children during this time. Jessica acknowledges that she suffered from depression after her father's death. However, Jessica characterizes Keeble as detached from the children and the home life. She also says she sought professional help for her depression and was treated by a psychiatrist for a few months. After about six months, she had largely recovered. Keeble maintains that he can produce witnesses who will testify that Jessica still requires assistance with the home and children because she is still depressed and the home is dirty and the children are not cared for in her home. In addition, Keeble states that Jessica does not feed the children well when they are in her care and he has witnesses who have expressed concern for the children while they are with Jessica.

Since their separation, both Keeble and Jessica rely on family members and friends to bring the children to and from school. 

Keeble alleges that, after the separation, Jessica had a sexual relationship with a married man and that on at least two occasions the children were at home when this man was visiting her. Jessica admits to having a brief relationship with the man after the separation; at the time Jessica did not know the man was married.

Jessica alleges that by the end of the marriage, Keeble would drink every day and that she had begged him to seek counseling. Several people that Keeble knows will say he only drinks occasionally.
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Jessica also alleges that Keeble has an “anger problem” and he accuses Jessica of being the principal instigator of their fights. Neither parent accuses the other of acting angrily toward the children, only toward each other in the children's presence.

QUESTION 1 (73 Points)

Keeble has asked you to represent him in the divorce proceedings. Keeble wants primary physical custodial time with the children and wants your advice. Using the information you have obtained and the Littlefield statute advise Keeble regarding:

(1) the criteria the court will apply in the custody proceedings and

(2) whether he will be granted primary physical custodial time.

Please answer yes or no to Keeble’s question about primary physical custodial time and address the criteria the court will utilize and whether the facts favor his having physical custodial time with the children.

QUESTION 2 (45 POINTS)

You, Attorney Sullivan, have been appointed by the court to represent Frances Doe in her petition for a judicial bypass for an abortion.

The minor employing the pseudonym Frances Doe filed a petition for a judicial bypass of the statutory requirement that her physician notify her parent or guardian prior to terminating her pregnancy. 

The statute in the State of Nguyen pursuant to section 390.014, Nguyen Statutes (2009) requires a physician to notify a minor's parent or legal guardian at least 48 hours before performing an abortion on that minor. § 390.014(3)(a). The statute excuses the notice requirement under five circumstances, one of them being that the minor has successfully petitioned a circuit court to waive it. § 390.014(3)(b)(5). This type of provision is commonly referred to as a judicial bypass

The Nguyen statute provides that the court must grant a judicial bypass petition if it finds (1) by clear and convincing evidence, that the minor “is sufficiently mature to decide whether to terminate her pregnancy”; (2) by a preponderance of the evidence, that there “is evidence of child abuse or sexual abuse of the petitioner by one or both of her parents or her legal guardian”; or (3) by a preponderance of the evidence, that “the notification of a parent or guardian is not in the best interest of the petitioner.” § 390.014(4)(c), (d). If the court does not find that any of these conditions have been met, it must dismiss the petition.
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Doe petitioned the circuit court to waive the notice requirement on December 10, 2010, employing a form petition devised for the purpose by Nguyen Rule of Juvenile Procedure 8.97, Doe alleged two of the statutory grounds for a judicial bypass: that she is sufficiently mature to decide whether to terminate her pregnancy and that notifying her parents prior to the procedure would not be in her best interest. The circuit court appointed you, Attorney Sullivan, to assist Doe at the hearing scheduled for December 14, 2010. Doe will be the only witness.

Frances Doe is 17 years old and approximately 8 weeks pregnant. Doe will reach the age of 18 (at which time she would not need parental consent to have an abortion) shortly after she enters her second trimester of pregnancy. Doe has told you that having the abortion procedure at that time could increase her risk of having complications from the procedure.

Doe's desire to terminate her pregnancy is “not at all” motivated by any pressure from her boyfriend. Rather, Doe said, at this time in her life she is not prepared for the struggle, financial or otherwise, associated with supporting a child. It would require her to work full-time and therefore to give up her educational endeavor, which in itself would create further difficulties in the future. Doe is aware that an abortion poses medical risks, some of which are long-term and include the possibility that she could not bear children in the future. Acknowledging that her family's religion is Catholic, Doe has considered the religious and future emotional ramifications of her decision.

Doe’s boyfriend is 21 years old, a college student, and is employed part-time. Doe has told you that her boyfriend will support her decision either to have the child or to have the abortion procedure, and she has discussed the emotional impact of having the abortion procedure with her boyfriend's mother and sister. Doe states that she does not want to inform her parents of her pregnancy because they will be disappointed in her and because, in the past, they had threatened to withhold financial support if she were to become pregnant.

Doe is an excellent student who has qualified for an athletic scholarship to college. Doe has aspirations to graduate college and to work in the medical profession. She will be unable to attend college if her parents withdraw their financial support, as, she says, they had threatened to do in the event she became pregnant. Doe also needs the scholarship to afford attending college.

Doe spoke with her school nurse, a gynecologist (a doctor) at a women's clinic, and another medical professional about her pregnancy. The school nurse and at least one of the two medical professionals stressed the alternative of adoption to the minor. Doe did not specifically explain why she rejected the possibility of placing the child for adoption; however, she did state that carrying the child to term would impact the availability of her athletic scholarship.
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Doe states that she is informed regarding the possible risks of the abortion procedure; she has friends who have become pregnant. At least one friend had an abortion when she was 17 years old, and, according to Doe, that friend experienced no negative repercussions from
having had the abortion. Doe indicated that she had two other friends who had become pregnant and had kept their children. According to Doe, both of those friends have had a difficult time attempting to go to school and rear a child at the same time.

Question (45 Points)

As Frances Doe’s attorney advise Ms. Doe as to her chances of obtaining the judicial bypass at the hearing on December 14, 2010 (today).

Please answer yes or no concerning whether the court will grant the petition for a judicial bypass and explain your answer discussing whether Ms. Doe is a mature minor and whether it is in her best interests not to inform her parents.
Top of Form


QUESTION 3 (45 POINTS)

You are the Stoddard Supreme Court Justice deciding this case on appeal from the District Court.

Nicole appeals the denial of her motion to suppress evidence obtained during a search of her backpack at school. Nicole argues that the search was illegal under the Constitution.
Before the start of school on the morning of September 16, 2010, a Freeman High School security officer, Kevin Forbes, observed Nicole, along with “an unusually large gathering of students,” across the street from the school in an area known as the “smoker's corner.” Kevin Forbes saw students smoking but could not remember if he specifically saw Nicole smoking. When the school bell rang, the group of students from the smoker's corner crossed the street and entered school property. As was the consistent practice of the school, at least one or two times per week during the school year, the school security officer detained all of the students, including Nicole, patted them down, and searched their backpacks for tobacco and tobacco products. During the search of Nicole, on September 16, 2010, Mr. Forbes found a pipe and a knife in Nicole's backpack, as well as a lighter, although he could not recall if the lighter was found on Nicole's person or in her backpack. Nicole was the only student found with non-tobacco contraband that day.

The school policy at Freeman High School prohibits smoking, tobacco products, lighters, and cigarettes on school property. Mr. Forbes-who is a school official, not a law enforcement officer-is authorized to conduct searches for items that violate the policy such 
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as tobacco products and lighters. Searches are conducted on randomly selected days of all students entering school grounds from the smoker's corner, especially on those days when a larger than usual gathering of students are observed at the corner. Students understand 
that they can be randomly searched. When a student has contraband it is seized, but not every student has contraband. In this case, Kevin Forbes suspected that Nicole might have tobacco or tobacco products based on her presence at the smoker's corner where “everyone hangs out to smoke.”

As a consequence of the items found in the search, the State petitioned for an adjudication of delinquency for unlawful carrying of a deadly weapon on school premises and possession of drug paraphernalia, contrary to State of Stoddard law. In the district court, Nicole moved to suppress the evidence seized as a result of her search. Nicole argued that Kevin Forbes lacked individualized or particularized suspicion that Nicole had committed a crime or violated a school policy. The district court denied Nicole's motion, ruling in pertinent part that Kevin Forbes, the school’s security officer, “did not have or need individualized suspicion that each student [entering the school from the smoker's corner] was in possession of tobacco products or a lighter.” Instead, the district court reasoned that the search was reasonable and justified at its inception given Nicole's presence before the commencement of school at the smoker's corner.

The parties entered into a plea and disposition agreement, under which Nicole pleaded no contest to unlawful carrying of a deadly weapon on school premises, and the State agreed to dismiss the possession of drug paraphernalia charge. Pursuant to the no-contest plea, the court entered a consent decree suspending the proceedings and placing Nicole on supervised probation for six months. This appeal timely followed.

The Court is applying a de novo review of the district court's legal determination that the search of Nicole in this case was reasonable. 

In the present case, the district court concluded that the search of Nicole's backpack was a minimal intrusion and that it effectively fell within an exception to the requirement of individualized suspicion as contemplated by the U. S. Supreme Court cases. The district court ruled that individualized suspicion is required only when a student is subjected to an intrusive strip search and that individualized suspicion is not required for less intrusive school searches. 

Nicole argues that the Fourth Amendment demands more than a generalized probability, and a student's mere association with or presence among suspected wrongdoers without more does not provide a sufficient basis for a search by school officials.

The State contends that, although the district court ruled Kevin Forbes “did not have or need individualized suspicion that each child was in possession of tobacco products or a lighter,” upholding the district court decision is merited because such individualized suspicion to search Nicole and her backpack was nevertheless present. The State argues 
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that individualized suspicion is not solely dependent on Nicole's presence at the smoker's corner and subsequent entry onto the school campus. The State argues that tobacco 
products had been found during a search of Nicole earlier in the school year when Nicole had similarly entered campus from the smoker's corner. 

The State steadfastly maintained below that individualized suspicion was not needed, and the district court agreed. The district court expressly found that “Nicole had previously been searched during the 2009 school year and was found to have a pack of cigarettes.” 


Question 3 (45 Points)

As the State Supreme Court Justice writing the opinion in this case address the following issues:

Should the Motion to Dismiss have been granted because the search was unconstitutional? Answer yes or no along with an explanation of your reasoning.
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