Civil Procedure (Greabe)
Final Examination (Fall 2010)

DIRECTIONS -- IT IS VERY IMPORTANT THAT YOU READ THESE DIRECTIONS CAREFULLY AND UNDERSTAND THEM FULLY!

These questions are "open book."  You may use any of the course materials (including materials posted on the course website), handouts, and notes you have taken in class in preparing your answers to the following questions.  You also may use any hornbooks, treatises, or commercial outlines.  The only limitation is that you work independently.  Under no circumstances should you speak with, or look at the materials of, a fellow classmate.

Your student identification number, as well as the name of the course and the date of the exam, should be placed at the top of the first page of your submission.  DO NOT PUT YOUR NAME, OR OTHERWISE SUGGEST TO ME WHO YOU ARE, ANYWHERE IN YOUR SUBMISSION.  Any adjustment to your final grade for class participation will be made after I complete the grading of your examination answers.

If you wish to cite to a case, you may use any coherent short-citation form.
GOOD LUCK AND HAVE A GREAT BREAK!
I.  (45 Points)

Respond to each of the questions below IN A MAXIMUM OF TWO SENTENCES.

Example

Question:  Alice, a Vermont citizen, has brought a tort claim for $100,000 in damages against Bernice, a New Hampshire citizen, in New Hampshire state court.  May Bernice remove the case to federal court?  Why or why not?

Answer:  No.  Under 28 U.S.C. § 1441(b), a case in which there otherwise would be diversity jurisdiction is not removable if one of the defendants is a citizen of the state in which the action is brought.
1.  A claim in a federal complaint fails to plead facts tending to establish, one way or the other, whether the event being sued upon took place within the applicable statute of limitations.  May the claim be dismissed on a Rule 12(b)(6) motion?  Why or why not?

2.  A federal complaint brought under diversity jurisdiction contains a single claim of breach of contract by Alan against Bob.  The complaint states that the breach has caused Alan to incur $75,000 in compensatory damages, exclusive of interest and costs, and $100,000 in punitive damages.  Is this complaint vulnerable to a motion to dismiss for lack of subject matter jurisdiction?  Why or why not?

3.  Ashley sues Beatrice, a state trooper, in federal court under a federal civil rights statute. The suit seeks damages for injuries suffered during the course of an arrest in which Beatrice allegedly used excessive force.  Ashley files her complaint one day before the expiration of the three-year statute of limitations.  Two months later, after Beatrice has answered the complaint, Ashley moves to file an amended complaint adding a supplemental claim of battery under state law for injuries sustained during the same arrest.  The statute of limitations on the battery claim is three years and has therefore expired.  If there would be no prejudice to the defendant in granting the motion, should the court permit Ashley to file the amended complaint?  Why or why not?

4.  Donald brings a diversity action for defamation against Edward and Frank.  Edward and Frank each wish to defend by claiming that the other made the allegedly defamatory comment in question.  May they cross-claim against each other on this basis under Rule 13(g)?  Why or why not?

5.  Dolores brings a diversity action against Edlean for selling her a tainted can of tuna. Edlean wishes to seek contribution from Frances, who is the wholesaler who sold Edlean the tuna.  Edlean and Frances are residents of the same state and the court in which the action was filed has personal jurisdiction over Frances.  May Edlean implead Frances under Rule 14?  Why or why not?

6.  Same facts as question 5.  Assume that Edlean successfully impleads Frances.  Dolores now wishes to make a claim for $100,000 against Frances.  May she?  Why or why not?

7.  A federal district court dismisses a lawsuit against an out-of-state defendant on alternative grounds:  absence of subject matter jurisdiction and absence of personal jurisdiction.  The plaintiff appeals but the appeals court affirms both rulings.  Thereafter, the plaintiff re-files the case in a court of the same state where the federal district court is located.  Should the state court be precluded from asserting personal jurisdiction over the defendant if it disagrees with the rulings of the federal courts?  Why or why not?

8.  Gary, from New Hampshire, files a lawsuit seeking $100,000 each from Hank and Ike in New Hampshire state court.  Hank and Ike, alleging that they are citizens of Vermont, timely remove the case to federal court.  Before trial, Gary and Ike settle.  A jury then returns a verdict for Hank.  On appeal, Gary learns that Ike was in fact a resident of New Hampshire at the time the case was filed.  Gary asks the appeals court to vacate the judgment in favor of Hank for lack of subject matter jurisdiction.  Should the appeals court vacate the judgment on this basis?  Why or why not?

9.  Jane brings a federal court diversity claim in tort against Kelly.  Kelly asserts a compulsory counterclaim in tort against Jane and wishes to join the non-diverse Laurie on grounds that Jane and Laurie were joint tortfeasors.  May she do so?  Why or why not?

II.  (45 Points)

While covering the chapter on personal jurisdiction, we talked about how the rise of legal realism in the early part of the last century saw changes in the law that, at some cost of predictability, empowered judges to administer case-specific justice more frequently.  Take an example of such a change in a specific body of personal-jurisdiction law (e.g., the law of personal jurisdiction in in personam actions, the law of personal jurisdiction in quasi in rem actions, the law of notice), describe the change, and then explain how this change reflects new assumptions about the nature of power and sovereignty.  Conclude by sharing your (necessarily) preliminary thoughts on whether the benefits of the change exceed their costs.  
III.  (90 Points)


“Buffalo” Bob Benjamin runs a bison farm in Plainfield, New Hampshire.  In May 2008, Bob contracted with Hank Hammer, LLC, a building contractor operating as a partnership out of Norwich, Vermont, to build a small barn on his land to house Betty, a prize-winning bison and Bob’s most treasured possession.  Hank Hammer, a lifelong resident of Norwich, is the general partner in the partnership; Hank’s two adult daughters who do not live with Bob – Holly and Henrietta – are limited partners in the partnership.  In October 2008, Hank Hammer, LLC, completed construction of the structure and was paid the agreed-upon contract price of $40,000, which covered materials and labor.  It was the first and only time that Hank Hammer had completed a construction project in a state other than Vermont.


In June 2009, a torrential rainstorm utterly destroyed the barn while Betty was asleep inside.  Unfortunately, Betty did not survive the storm and Bob was forced to sell her carcass for the value of its meat, which was $5,000.  The year before, Bob had declined an offer of $40,000 for Betty from a fellow bison enthusiast who had wished to breed her.  The offer had stunned the bison-breeding world; the most that had previously been paid for a prize-winning bison such as Betty was $25,000.


In December 2009, well within the applicable statute of limitations, Bob filed a lawsuit against Hank Hammer, LLC, in New Hampshire Superior Court.  The complaint alleged that the barn Hank Hammer, LLC, had built was negligently constructed, that said negligence had caused the structure to collapse during a storm that it should have survived, and that said negligence had caused him unspecified damages.  The complaint also asserted claims for breach of contract and negligent infliction of emotional distress.  

A.  You are retained to defend Hank Hammer.  You would like to remove the case to federal court.  Evaluate whether you can remove the case.  In doing so, explain the requirements for removal under the circumstances presented, note the additional facts (if any) that you would be obliged to learn before filing any notice of removal, and identify both the implied certification you would be making to the court with respect to any facts you might allege in your signed removal petition and the source of that certification in the Federal Rules.  (25 points)


Assume that you have successfully removed the case to the United States District Court for the District of New Hampshire, located here in Concord.  In talking with Hank as you prepare to respond to the complaint, you learn that he purchased some wall bracing used in the collapsed structure from an acquaintance, Walter Wall, who lives in Bethel, Vermont.  Walter is a handyman and homebody, and does all of his work in Bethel and surrounding Vermont towns.  He has not been outside the state of Vermont for about 15 years, and he has never been to Concord (which is somewhat less than a two-hour drive from Concord).  Walter and Hank know each other from having worked together on various construction projects in and around Bethel.  Walter does not know one way or the other how often Hank has done work in New Hampshire; all that he knows is that Hank is from Norwich, which is right on the Vermont/New Hampshire border.  When Hank purchased the wall bracing, he told Walter that it was for a barn he was building, but he did not tell Walter where the barn was to be built.  Walter had never before sold a building product.  The wall bracing that he sold to Hank was merely left over from a job that he had done several years earlier.  

Hank is convinced that the wall bracing was defective and was what caused the collapse of the barn.  On the basis of what Hank tells you, you decide that you will press two alternative defense theories in response to the negligence claim asserted lawsuit.  First, you will take the position that, if the structure collapsed due to negligence, the negligence was entirely Walter’s.  Second, and alternatively, you will take the position that, even if you were negligent, you were not solely negligent; Walter’s negligence also contributed to the collapse of the structure.

B.   In responding to the complaint, how would you go about raising the first defense theory?  (5 points)

C.  In responding to the complaint, how would you go about raising the second defense theory?  (5 points)

D.  Assume for purposes of this question that, in responding to the complaint, you wish to join Walter as a party to the lawsuit.  Evaluate whether there might be any jurisdictional barriers to Walter’s joinder.  In doing so, note the additional facts (if any) that you would need to learn in assessing whether Walter could be joined.  You may assume that New Hampshire has a long-arm statute that authorizes its state courts to assert jurisdiction over any party as to whom the Constitution would permit an assertion of jurisdiction.  (25 points)

You decide not to join Walter and the case proceeds to discovery.  During discovery, you depose Bob and ask him about the basis of his negligent infliction of emotional distress claim.  Bob responds, “I loved that bison like a daughter.”  When you ask him to elaborate, he tears up, blows his nose, and declines to do so.  You then ask him whether he ever has undergone any counseling since the accident.  Bob replies that he visited a local psychotherapist a single time a week after the accident.  Under New Hampshire law, there is a patient/psychotherapist privilege.

E.   You would like a copy of any notes or report prepared by the psychotherapist as a result of Bob’s lone visit.  Evaluate whether you are entitled to this information.  (5 points)

At the end of discovery, the only record evidence regarding Bob’s emotional distress is his deposition testimony, the deposition testimony of Bob’s wife (who only reiterated that “Bob loved that bison like a daughter” and asserted that “Bob was a mess for weeks” following the collapse of the barn), and the report of the psychotherapist, which you obtained following Bob’s deposition.  That report states in its entirety:  “This guy is pretending to be devastated by the loss of a prized bison in a barn collapse because he wants to build a case for damages in a lawsuit he is contemplating against the builder of the barn.  I threw him out of my office and told him to find another accomplice for his scheme.”

F.  Assume that New Hampshire law states the following about what must be shown in support of a claim of emotional-distress damages:  “The term ‘emotional distress’ implies a relatively high degree of mental pain and distress. It is more than mere disappointment, anger, resentment, or embarrassment, although it may include all of these. It includes a mental sensation of pain resulting from such painful emotions as grief, severe disappointment, indignation, wounded pride, shame, despair and/or public humiliation.” Evaluate whether you have a basis for moving for summary judgment on Bob’s negligent infliction of emotional distress claim on the ground that Bob has failed to adduce sufficient evidence for a jury to find that he suffered compensable emotional distress.  In doing so, note the documents that you would attach to your motion if you decided to move for summary judgment.  (15 points)
At trial, the jury returns a verdict in favor of Bob only on his negligence claim, awarding him $45,000 in damages.  In returning its verdict, the jury answers “Yes” to the following Rule 49(b) question:  “Do you find by a preponderance of the evidence that defective wall bracing contributed to the collapse of the barn?”  The issue was hotly contested and fully litigated at trial.  After the judgment against him has become final, Hank sues Walter in Vermont state court for contribution.

G.   Hank seeks to use the jury’s finding in the federal court case offensively in the Vermont case to preclude Walter from denying liability.  Assume that the relevant law of preclusion permits the offensive use of preclusion without mutuality.  May he do so?  What body of preclusion law – federal or state – should the Vermont court apply in answering this question?  (10 points) 
END OF EXAMINATION
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