Constitutional Law (Greabe)
Spring 2011

DIRECTIONS -- IT IS VERY IMPORTANT THAT YOU READ THESE DIRECTIONS CAREFULLY AND UNDERSTAND THEM FULLY!

These questions are "open book."  You may use any of the course materials (including materials posted on the course website), handouts, and notes you have taken in class in preparing your answers to the following questions.  You also may use any hornbooks, treatises, or commercial outlines which you have brought with you.  The only limitation is that you work independently.  If you have a question, please direct it to the examination proctor.  Under no circumstances should you speak with, or look at the materials of, a fellow classmate.

Your student identification number, as well as the name of the course, should be placed at the top of the first page of your submission.  DO NOT PUT YOUR NAME OR OTHERWISE SUGGEST TO ME WHO YOU ARE ANYWHERE IN YOUR SUBMISSION. 


Because the better answers to the issue spotter will touch on a number of the themes and doctrines that we have discussed, I strongly recommend that you take the time to OUTLINE your answer before you plunge into the writing process.  That way, you can make sure that your outline addresses all that you want to say before you get into the particulars.  Moreover, I am much more interested in how you apply the course material to the facts of the question than I am in reading recitations of the course material or in any ultimate conclusions you may reach.  So be sure that you emphasize application of theory to facts rather than simply recite theory.

Finally, remember to budget your time appropriately.  You do not want to fail to answer shorter questions to which you know the answers because you have spent too much time on the issue spotter.  One idea for avoiding this problem is to answer the shorter questions first, before you answer the issue spotter.  But if you do so, make sure that you do not spend too much time on the shorter questions.
Question 1 – Legal Memorandum  (100 points)

Please suspend disbelief and assume the following to be true for purposes of answering the questions posed . . . .

It is the fall of 2011 and you have begun your career as an assistant attorney general for the state of New Hampshire.  Your supervisor has approached you and asked you to prepare a memorandum responsive to the following situation.

In 2010, the New Hampshire legislature passed a statute -- titled the "Twenty-First Century Workforce Act" ("TFCWA") -- designed to attract more lesbian, gay, bisexual, and transgender (“LGBT”) workers to New Hampshire.  The legislature did so after conducting extensive hearings and making explicit findings that  "LGBT workers are, on balance, (1) better educated than heterosexual workers, (2) less likely than heterosexual workers to miss work because of pregnancy and child-rearing obligations, (3) less likely to burden the state's public assistance programs, (4) less likely to commit violent crimes, and (5) more likely to increase property values in the communities where they reside."  Accepting controversial social science evidence that "at least 5% of the adult population of the United States is gay, lesbian, bisexual, or transgender," the legislature structured the TFCWA to provide as follows:
Section 1:  Starting in 2012, each state agency shall be required to submit an annual certification, signed by the agency's director, stating either that "at least 5% of [name of agency's] full-time employees are openly LGBT" or that "despite best recruiting and retention efforts, [name of agency] has been unable to meet the TFCWA’s goal that 5% of its full-time employees be openly LGBT."
Section 2: Starting in 2012, each employer within the state that employs at least 25 full-time workers shall be entitled to a state tax credit of 3% of its adjusted gross revenues if the employer certifies that "at least 5% of [name of employer's] full-time workforce is openly LGBT,” and that “[name of employer] provides the same employment benefits to the legally recognized partners of openly LGBT workers as are made available to spouses of other employees."
Section 3:  Starting in 2012, any out-of-state corporation that transacts business within New Hampshire and whose principal place of business is located within a state that authorizes openly LGBT persons to marry, or to enter into legally recognized civil unions, shall be entitled to a state tax credit of 3% of revenue generated by the corporation in transactions with New Hampshire residents.  This tax credit is provided to encourage out-of-state businesses to lobby the legislatures of the states in which they are domiciled for equal relationship rights for LGBT individuals within the state.  New Hampshire corporations are entitled to take this tax credit.

Troubled by the New Hampshire statute, and by similar initiatives under consideration in a number of "blue" states, the Congress that convened after the 2010 national elections responded by passing the federal "Defense of Parents and Heterosexual Workers Act of 2011" ("DPHWA").  The DPHWA was passed following weeks of hearings that generated testimonial and documentary evidence tending to establish that employers in states which permit LGBT individuals to marry, or to form legally recognized civil unions, including the states themselves in their capacities as employers, were making special efforts to hire such individuals – to the detriment of workers who are parents and heterosexuals.  The DPHWA provided as follows:
Section 1:  It being the conclusion of Congress that the federal constitutional rights of parents and heterosexuals in the national workforce are being violated by employers -- including the states in their capacities as employers -- that are making special efforts to recruit and/or retain LGBT workers, it shall be unlawful for any employer with 25 or more full-time employees who so discriminates to ship in interstate commerce, or to provide in interstate commerce, goods or services in which the employer has a proprietary interest.  Employers violating this provision shall be subject to [criminal and civil penalties specified in another section of the statute].  It is the intention of Congress to abrogate state sovereign immunity in connection with this statute.
Section 2:  Any parent or heterosexual person aggrieved by a discriminatory employment action taken by an employer -- including a state employer -- which is in part motivated by a desire to recruit and/or retain LGBT workers, to the detriment of heterosexual workers, shall have the right to sue the offending employer for damages and/or appropriate injunctive relief in a federal district court in the state in which the employer is domiciled.
Section 3:  By January 1, 2012, each state shall either have tasked a person within the state's antidiscrimination agency, or within the state’s Attorney General’s office if the State has no antidiscrimination agency, to investigate violations of this Act.

Your supervisor has just learned that two local nonprofit associations – (1) a nondenominational religious association known as New Hampshire for Traditional Values, and (2) an association known as New Hampshire for the Rights of Working Parents – are planning to join forces to bring a lawsuit in federal court against the state that will challenge the TFCWA under the federal constitution and seek an injunction against its enforcement.  She is, however, uncertain of the grounds on which such a lawsuit might be brought.  She therefore has asked that you prepare a memorandum that will . . .

(a) explain any and all grounds on which the New Hampshire TFCWA might 
plausibly be subject to legal challenge under the federal Constitution, and

(b) explain any and all grounds on which a lawsuit brought by these two 
associations might be defended, including (but not limited to) any and all grounds 
on which the constitutionality of the federal DPHWA might be challenged.
Please write the memorandum.
Question 2 – Essay Question – Recommended maximum of 300 words (25 points)

In Marbury v. Madison, Chief Justice Marshall stated the following on behalf of the Supreme Court: “[I]t is emphatically the province and duty of the judicial department to say what the law is.”  But since making that famous statement, the Court has been far from clear on what it means.  In some instances, the Court seems to be suggesting that it (i.e., the Court) has a special role to play vis-à-vis the other branches of government in interpreting the Constitution; in other instances, however, the Court seems to have adopted a more modest view that, while it (i.e., the Court) must apply the Constitution as it interprets it in the cases and controversies that it decides, the other branches are fully and equally competent to decide constitutional meaning for themselves insofar as the Constitution informs and applies to their own operations.


Please write an essay (I recommend that the essay not exceed 300 words) in which you (1) give one example of a case in which the Court seems to claim a special preeminence in interpreting the Constitution and one example in which the Court seems to adopt the more modest view, (2) explain why you have chosen these two cases as your examples, and (3) state your own view on what you see as the Court’s proper role.  In answering this third question, elaborate on whether you believe the process of constitutional interpretation to be a particularly legal exercise for which judges (as opposed to legislators and other elected and appointed officials) have special expertise.  It would be perfectly appropriate for this essay to be three paragraphs long with a single paragraph devoted to each subpart of this question.
Question 3 – Short Answers – Recommended maximum of one paragraph each (5 points each)

a.  One who believes that the countermajoritarian difficulty is a serious problem might well be predisposed toward the view that the standing doctrine should be strictly and vigorously enforced.  Explain why this is so.

b.  Please make a structural argument in favor of the proposition that Congress should not be able to use the Exceptions and Regulations Clause of Article III to strip the Supreme Court of jurisdiction over controversial matters.


c.  Unlike other constitutional topics that we have studied, Congress can enact legislation that the Supreme Court previously has held to violate the “dormant” or “negative” aspect of the Commerce Clause.  Explain why this is so.


d.  Please explain Justice Scalia’s position on how specifically (or generally) the Court must frame the issue in deciding whether to recognize a new right for purposes of substantive due process analysis.  Be sure to include in your explanation (1) a description of what Justice Scalia’s position is, and (2) a brief elaboration of why Justice Scalia holds this view.


e.  It has been said that, to the extent that it under-enforces constitutional norms, the test that the Supreme Court adopted in Washington v. Davis for evaluating equal protection challenges to facially nondiscriminatory laws 
might be seen as related to the political question doctrine.  Explain why this is so. 
�Should there be a noun here?
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