EXAM NO. ______


CONTRACTS

Professor John Orcutt

Fall Semester 2010
FINAL EXAMINATION – IN CLASS

INSTRUCTIONS:

1.
This is a closed-book examination. You may not bring any materials to the examination with the exception of ESL students who are allowed to bring and use a Home Language/English dictionary. Calculators, however, are permitted – although I do not believe they will be necessary.

2.
This examination is worth 510 points (or 85% of your final grade). The examination consists of 6 essay questions with the following point distributions:

	Question 1 = 66 points
	Question 2 = 115 points
	Question 3 = 99 points

	Question 4 = 82 points
	Question 5 = 82 points
	Question 6 = 66 points


I have written this examination as a 155-minute examination (2 hours and 35 minutes). It is your responsibility to apportion your time appropriately amongst the questions. If you base your time on the possible points per question, the time apportionment should be roughly as follows: 
	Question 1 = 20 minutes
	Question 2 = 35 minutes
	Question 3 = 30 minutes

	Question 4 = 25 minutes
	Question 5 = 25 minutes
	Question 6 = 20 minutes


To provide some cushion in your taking of the exam and to allow you to take time to be more thoughtful—but not necessarily more long-winded—I am giving you an extra 25 minutes, so you will in fact have 3 hours for the exam.
I have also included one bonus question at the end of the exam that is worth 15 points. I have not allocated any time specifically for the bonus question.
3.
The grading of examinations is anonymous. So, you must write your examination number on the examination and your blue book. YOU MAY NOT WRITE YOUR NAME ON ANYTHING – YOU MAY ONLY USE YOUR EXAM NUMBER. 

4.
Please write your answers in a blue book. Remember to write your examination number on your blue book. The only answers that will be graded are the answers written into a blue book. While you are free to use scratch paper, answers written on scratch paper, or anything else other than a blue book, will not be read and will not be counted for any credit. Please write only on the front side of the pages in the blue book. Please remember that organization, persuasiveness, neatness and legibility all count in determining your grade on the essay answers. To improve the organization of an answer, you may wish to quickly outline the answer on a separate sheet of paper prior to writing your full answer in the blue book. 

5.
I have tried my best to write and proofread the exam so that there are no distracting typos or other errors – but, I may not have been totally successful. If you believe there is a typo or other error that makes it difficult to answer a particular question, provide your best answer and write out the error in your blue book and any assumption you used to answer the question. Be sure to indicate the number of the question involved.

6.
For those of you who are taking this exam on a laptop computer, the above rules are modified to permit usage of a laptop and are supplemented by the laptop exam rules that are provided to you by the Registrar.

Good luck on the examination!

DO NOT TURN TO PAGE 2 UNTIL THE PROCTOR TELLS YOU TO BEGIN
QUESTION NO. 1 (66 points possible – 20 minutes suggested):
Jen entered into a written contract (the “Contract”) with Brad to purchase an apartment building (the “Building”) from him. More specifically, the Contract included the following exchange of promises between Brad and Jen:
· Brad promised to convey to Jen the Building;
· Jen promised to pay to Brad $1 million.
The closing for the real estate deal was to occur on Dec. 17. The Contract also contained the following provision: 
“Financing: It is understood and agreed that Jen’s obligation to pay the $1 million is subject to Jen obtaining financing under the following terms: A fixed-rate, 30-year mortgage for $750,000 at an interest rate of no greater than 6.25%.”
Please answer the following questions:

(a) For purposes of Question 1(a) only, please assume the following additional facts: Jen diligently sought financing for the home purchase. After talking to roughly 10 different banks, the most favorable financing options that she could obtain to finance her purchase of the Building were:

· A fixed-rate, 30-year mortgage for $750,000 at an interest rate of 6.30%; 

· A fixed-rate, 30-year mortgage for $700,000 at an interest rate of 6.25%;

· A fixed-rate, 25-year mortgage for $750,000 at an interest rate of 6.00%.
Is Jen contractually obligated to buy the Building from Brad, or can she walk away from the deal?

(b) For purposes of Question 1(b) only, please assume the following additional facts: Jen made no attempt to obtain financing for the Building. On December 17, Jen informs Brad that she was not able to obtain financing for the house. Is Jen contractually obligated to buy the Building from Brad, or can she walk away from the deal?
QUESTION NO. 2 (115 points possible – 35 minutes suggested):

Xavier works as a professor at a law school in New England (the “Law School”). Specifically, Xavier works under a 5-year, written employment agreement (the “Employment Agreement”). Under the Employment Agreement, Xavier can only be terminated “for cause” as that term is defined in the Employment Agreement. “For cause” is very narrowly defined in the Employment Agreement and includes only a few specific categories of behavior that will justify Xavier’s termination, such as Xavier being convicted of a felony.

Six months into the term of the Employment Agreement, Xavier was asked by a student group to help them to organize a protest against the Law School. Xavier believed in the student group’s cause and he agreed to assist them with their protest. When the Law School’s dean learned of Xavier’s involvement, she got very upset. She believed it was mutinous for a law professor to assist with a student protest against the Law School, so the dean fired Xavier. Xavier sued the Law School over his termination and the court found that the Law School’s firing of Xavier was a breach of the Employment Agreement. 

Please answer the following questions:

(a) Xavier would like to obtain specific performance under the Employment Agreement and be reinstated as a law professor. Please analyze the strength of Xavier’s case for specific performance.

(b) For purposes of Question 2(b) only, please assume the following additional facts. Xavier does not want specific performance and instead would prefer recovering monetary damages. Prior to his firing, a Fortune 500 corporation was considering inviting Xavier to serve on its board of directors. The annual compensation of that director position is $500,000 and the term was for three years. When the Fortune 500 corporation learned that Xavier had been fired, it told Xavier that it was no longer interested in him as a director. As part of his monetary relief, Xavier would like to sue the Law School for $1.5 million for his lost opportunity for serving on the board of directors. Please analyze Xavier’s ability to sue for this $1.5 million.
QUESTION NO. 3 (99 points possible – 30 minutes suggested):
Jones was a wealthy individual who suffered from a mental illness that caused him to believe he was a special agent of God. Jones frequently experienced hallucinations in the form of hearing divine commands. During the summer and fall of 2010, Jones believed that God was commanding him to buy a very large boat. In Jones’ mind, God told him that humans were hopelessly corrupted and that God was preparing to unleash a worldwide flood to eliminate humans and allow animals to rule the Earth. Jones was charged by God to buy a large boat and fill it with as many animals as he could find in advance of this flood.

On October 1, Jones entered into a written contract to purchase a 200-foot cargo vessel from General Boats (“General”) for $2 million. Negotiations for the purchase took roughly one week and Jones was able to talk General down from an initial price of $2.2 million to $2 million. The boat purchase closed on November 1 (i.e., Jones paid the $2 million purchase price and received possession of the boat). On November 10, Jones was admitted to the hospital and treated by a psychiatrist for his mental illness problem. A guardian has been appointed to oversee Jones' estate. Please answer the following questions:

(a) The guardian would like to know whether she can void Jones' purchase of the boat. For purposes of Question 3(a) only, please assume that the boat remains in the same condition it was in on November 1.

(b) The guardian would like to know whether she can void Jones' purchase of the boat. For purposes of Question 3(b) only, please assume that Jones’ mental illness caused him to load the boat with explosives and blow it up. The boat is completely destroyed.
In giving your answers, please explain what fact finding, if any, that you would want to pursue in order to provide more confident analysis for the guardian. In answering Questions 3(a) and (b), you can assume that Restatement of Contracts (Second) § 15 applies. 
“§ 15. Mental Illness or Defect

(1)  A person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a)
he is unable to understand in a reasonable manner the nature and consequences of the transaction, or
(b)  he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

(2)  Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires.”
QUESTION NO. 4 (82 points possible – 25 minutes suggested):

Wildcat Enterprises (“Wildcat”), a major financial company, sought to significantly upgrade the functionality of its accounting software. To accomplish the upgrade, Wildcat entered into a written contract (the “Contract”) with Global Software Development (“Global”) in early June. The Contract included the following terms:

· Global promised to design and implement a number of accounting software upgrades according to specifications provided by Wildcat. 

· Global’s fee for doing this work was $100,000, which Wildcat paid up front when it signed the Contract with Global. 

· Global promised to complete the work by August 1. Global further promised to reimburse Wildcat $1,000 for each day’s delay in completing the project after August 1.

The project turned out to be more complicated than Global anticipated. As a result, Global was not able to complete the project until September 1. 

Installation of Global’s software upgrades is very technical work that requires the presence of Wildcat’s Chief Technology Officer (“CTO”). If the CTO is not present, Global cannot install the upgrades. On July 31, Wildcat’s CTO was hospitalized with a serious blood infection. The CTO did not return to work until September 2. 

Wildcat would like to sue Global for $31,000 based on the Contract’s liquidated damages provision. Please analyze Wildcat’s ability to collect the $31,000.
QUESTION NO. 5 (82 points possible – 25 minutes suggested):
In October, GenCo (a general contractor) learned that bids were being sought by a real estate developer to build a shopping mall. The general contractor bids for the project were due by 1:00 p.m. on October 25th. As part of the process for calculating its general contractor bid, GenCo solicited bids from a number of different subcontractors, including electrical subcontractors. Three electrical subcontractors submitted bids, including Sparky.

Sparky’s bid was for $1.8 million, which was 20% lower than the next lowest bid. Sparky did not realize when it submitted its bid that a substantial mistake had been made in computing the bid. Sparky’s bid should have been $2.3 million.

GenCo used Sparky’s bid for purposes of calculating its general contractor bid and GenCo was awarded the general contract on November 5th. GenCo spent the next week organizing its various subcontractor bids so that it could begin to contact the various subcontractors that it intended to use, including Sparky, during the week of November 15th. On Friday, November 12th, Sparky called GenCo and the following exchange took place:

Sparky:
We haven’t heard from you since you were awarded the general contract, so I assume you are going with another electrical subcontractor.

GenCo:
We were planning on calling you Monday.

Sparky:
It does not matter. The reason that I am calling is because our $1.8 million bid was based on a big mistake and we are withdrawing the bid. We can’t do the work for anything less than $2.3 million.

GenCo:
You can’t do that. The reason for the Monday phone call is to tell you that we are using you on the project. We expect you to honor your commitment. We consider that GenCo has a contract with Sparky for $1.8 million.

Please analyze whether Sparky is contractually obligated to perform under its $1.8 million bid.

QUESTION NO. 6 (66 points possible – 20 minutes suggested):
Harpo Productions ("Harpo") produces Broadway musicals. Their latest musical is titled Boys 'R Us (the "Play") and it focuses on the positive impact that teenage boys bands have played in the evolution of the music scene in America. Finding space to hold the Play was very challenging.  After weeks of searching, Harpo was finally able to secure space in the Olde Time Theatre (the “Theatre”). The Theatre is owned by Backstreet Properties (“Backstreet”), which leased the Theatre to Harpo for a period of six months (the “Lease”). Roughly two weeks before the Play was to open, a massive fire struck the Theatre and burned it to the ground. The fire was caused by a kitchen fire in a restaurant that was located just next to the Theatre. The Theatre is completely unusable for performances and it will take more than a year to rebuild it.

Harpo sued Backstreet for its failure to provide the Theatre as promised in the Lease.  

(a) Please analyze whether a court should find Backstreet to be liable for breach of contract. What role, if any, do “constructive conditions” play in this controversy?

(b) Would your analysis change if the Lease provided that Backstreet was responsible for obtaining insurance to cover potential damages to the Theatre?

BONUS QUESTION (15 points possible):
Acme Corporation (“Acme”) is considering hiring Technology Ventures, Inc. (“TV”) as a consultant to help Acme develop a strategic plan for expanding its operations into Asia. To determine whether TV is the ideal consultant, Acme asked TV to develop a very preliminary strategic study. Prior to furnishing TV with the information it needs to develop that preliminary study, Acme entered into a non-disclosure agreement (“NDA”) with TV. A copy of the NDA is attached at the end of this exam. 
Is the NDA a bilateral or a unilateral contract? Please explain.

*   *   *   *   *

END OF QUESTIONS

CONGRATULATIONS ON FINISHING YOUR FIRST SEMESTER OF LAW SCHOOL! Have a wonderful break.
COPY OF THE NON-DISCLOSURE AGREEMENT 

REFERENCED IN THE BONUS QUESTION
December 1, 2010

Acme Corporation

10 Main Street

Ladies and Gentlemen:

In connection with your consideration of whether to work with Technology Ventures, Inc. (“we” or “us”), you have given, or will be giving, to us certain written information which is, or will be upon delivery to us, conspicuously marked as confidential (all such information referred to herein as the “Confidential Material”). All Confidential Material which is given to us will be treated confidentially by us so long as it remains non-public. Except as otherwise required by law, we will not disclose this information to a third party without your consent.

Very truly yours,

TECHNOLOGY VENTURES, INC.

By:
/s/ Justin Bieber

Name:
Justin Bieber
Title:
President

Agreed to and accepted as of the date hereof:

ACME CORPORATION

By:
/s/ Nicole Polizzi

Name:
Nicole Polizzi

Title:
President

Page 1 of 1

