EXAM#
EVIDENCE EXAM
Professor Garvey
May 11, 2007

Instructions: This examination is three hours in leugth. 1t is fully “opcn book,”
meaning you may refer to any written materials that yon have brought with yon,
However, you may not work with or consult any other person about your answers.
Answer the multiple choice and true/false qnestions on the Scantron sheet provided.
You mav give short clarifications to your multiple choice answers in the space provided
below the particular question on the exam. | will only read answers provided to
questions where your multiple choice selection is different from mine. Depending npon
the written answer, vou may receive anywhere from 0 credit to full credit for the
question, | strongly encourage vou to finish all of the exam questions before yvou
attemmpt to write explanations on the multiple choice portion.

MULTIPLE CHOICE
(3 points per question)

Please assume the following facts for questions 1 through 5:

P sues D in negligence, for injurics arismng oul of an awomobile accident involving lwo
automobiles in an intersection, P claims that D ran a red light. and crashed broadside into P.
D claims that D’s light was grecn.

L. P calls W, who was a passenger in P’s car, and is P’s sister. W is asked to state what
she heard D’s passenger X say about the accident twenty minutes after the accident
occurred, D objects. How should the courl rule?

A Sustain the objection because X's comments were too long after the
aceidenti to be an excited uttcrance.

B. Overrule the objection because X is [ricndly with D, who is a parly.

C. Suslain the cbjection because W is P’s sister, and [s biased.

D. Overrule Lhe objection if it finds that a reasonable jury could find that X was
competent when she spoke.

2, P calls D to testily. P begins (o examine D about a statement D made to ihe police. D

denies that he made the statcment, and P now shows 1D a copy of the statcment, which
appears 1o be signed hy D. D objects on the ground that P is badgering the witness,
How should the court rule?
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Overrule the objection as made,

Sustain the objection as made.

Sustain the objection, becausc P cannol impeach his own witness.

Overrule the ohjection because D’s lawyer cannol interrupt the questioning of his
own client,

P calls Doclor to testify about P’s injuries. Doctor did not treat P, but was hired to
examine P and lestify 1n court. Doctor is qualified as an expert. Doctor lestities that P
has told Doctor that P’s back is now in constant pain since the accident. D objeets.
How should the court rule?

Overnile Lhe objection, because experls can rely upon hearsay in giving Lheir
opinions.

Suslain the objection, because P’s statements to Doctor are hearsay.

Sustain the objection, becausc P’s statements to Doclor are self-scrving,

Overrule the objection if it finds, based upon a preponderance of the evidence, that
the statcment was madc for the purposcs of medical diagnosis or trcatiment,

In response 1o P’s case, D calls F, 1o testify that he has known D for over 20 years,
and that D has always becn known as a careful driver, P objeccts; how should the
court rule?

Sustain (he objection, because characler cvidencc of this type 1s inadmissible in a civil
case.

Overrulc the objection, because IY’s careful dnving is evidence of habit,

Overrule the objcction because D’s characler for careful driving was attacked by P in
the first instance.

Sustain the objection because P did not attack D’s gencral character as a safe driver.

After P calls D to testify, he catls 1, who is prepared to testify that he thinks D is an
untruthful person. D objccts. How should the court rule?

Sustain the objection, because P is iinpeaching bis own witness.

Sustain the objection, because opinien is not the same as reputation.
Overrule the objection, becausc opinion testimeny regardiug character for
(ruthfulness is admissiblc against civil defendants.




D. Overrule the objection, because opinion testimony regarding character for
(ruthfulness is admissible against a witncess.

Please assume the following facts for questions 6 through 10:

Gray is charged with the crime of assaulting Brown with a pool stick in a bar fight. Gray
admits striking Brown but claims to have acted in s¢lf-delense when he was attacked by
Brown, who was angry because Gray offcred to buy Brown’s girl{riend a drink. The two men
did not previously know cach other, nor did they have any prior contact.

6. As a part of the prosecution’s case in chief, the slate’s attorncy seeks to introduce
testimony that, on the same day, but prior to the altercation with Brown, Gray had
said to a friend, “1t’s been too long since | eracked somebody’s head.” The trial judge
should rule this testimony:

A Inadmissible becausc proofl of prior bad acts is not allowed on the issue of Gray’s
guilt on the assault charge.

B. Admissible cvidence of aggressiveness, which is a pertinent character trail of Gray.

C. Admissible because the prior stalemenl was so closc in ime and place to the act for
which Gray was charged as to be relevant 1o Gray’s motive and intent in striking
Brown.

D. Inadmissible because the statement is hearsay.

7. After the prosecution puts in its case and rests, Gray seeks to introduce the

testimony of Wilson, who says he knows Brown’s reputation among those with
whom he lives and works and that Brown has a reputation for provoking fighls and
rowdiness. fhe trial judge should rule this testirmony:

A Admissible, but only il the prosecution attacked Gray’s reputation [or peacefulness,
B. Admissible on the issuc of peaccfulness of the alleged vietim,

C. Inadmissihle hecausc Brown is not on trial.

D. Inadmissible because this is character evidence.

8. Gray lestifies in his own defense, and is impcached with evidence of a prior

convicrion for forgery which is 9 years old. Gray then offers the testiimony of
FEmplover, who is prepared 1o testify that he has known and employed Gray for 8
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years, has observed him closely, and believes him to be an honest man. The tral
judge should rule this testimouy:

Adinissible because Gray is a criminal dcfendant and honesty 1s always an issue.
Admissible because Gray’s truthfulness as a witness has been attacked.
[nadmissible because whether Gray is normally a person of honest character is
irrelevant to the specific charge.

Inadmissible because there has been no showing that Employer knew how Gray
hchaved when he wasn’t at work.

Gray offers the testimony of Tommy, who teslifies that he has known Gray all his
life, and that Gray is a peaccful person. On cross-examination of Tommy, the
prosccutor asks if he knew that Gray heat up two fraternity brothers the weck before
he fought with Brown. The trial judge should rule the question:

Objeclionahle, because these prior bad acts don’t go 1o truthfulness.

Objcctionable, becanse Gray did not intend to open the door,

Not objcctionable, if the prosecutor has a good faith hasis for the question, because it
tesls Lhe basis for Buddy’s opinion.

Not objectionable because cvidence of Gray’s previous fights and brawls may be used
to prove his guilt.

After Gray rcsts, the prosccution offers the testimony of Jones, who will say that he
has known Gray all his life and in his opinion Gray is a trouble making fight picker.
The trial judge should rulc this testimony:

Admissiblc because Gray put his character for peacefulness into issue.
Admissible becausc Gray put Brown’s character for peacefulness into issue.
Inadmissible hecause Lhis is personal opinion evidence, not reputation .

A and B,

Criminal prosccution of D for burglary of an ice cream store. Afier D had been taken
into custody and adviscd of his Miranda rights, D told the arresting officer that he
would plead to the lesser offense of shoplifting. At the (rial, this evidence is:

Inadmissible because this was an offer during a protected plca discussion,
Admissiblc because this was not an offer during a prolected plca discussion.




C. Inadmissiblc because this evidence is prejudicial to D.
D. Admissible because the evidence is the best evidence of D’s gutlt.

12. Prosecution of D {or burglarizing the home of X at 1:00 in the moming on a certain
day. D claims that he was home in bed at the time. To prove that he was home at
1:00 a.m., D testifies that he works the 2:00 a.m. to 11:00 a.m. shift at the local plant
and that on the day in question, as always, he set his alanm clock to wake him up at
1:00 a.m. He then offers to testify that he woke up to a ringing sound and his wife
was shaking him saying, “Get up, it’s | am.” D’s testimony is:

Inadmissible hearsay.

Hcarsay but admissible under the present scnsc impression exception.
Admissible and not hcarsay,

Inadmissible evidence of habit or custom.

oOw

f—
PR

In a incdical malpractice aclion, the defendant Doctor testifics thal she does not
personally know how many sponges she removed {rom the plainti{f”s abdomen
{ollowing surgery, but shc remembers Nurse saying, “*Sponge count 16™ prior to
closing the wound. On the issue of how many sponges were removed, the testimony
aboul what the nurse said 1s:

Evidence of babit or routine praclice.
A prescnt sense impressio.
Inadinissible hearsay.

An cxeited ullerance.

onwp

Plcasc assume the following facts for questions 14 through 16.

P sucd D for monetary damages for pain and suffering and mcdical expenscs arising from a
dog bite. In order to prevail, P musl show that D was ncghgent. D responded lo P’s
complaint by denying that P was cver bit; and alleged tbat if P was bit, it was not by a dog;
that il P was bit by a dog, it was not D’s dog, Fido; and that if P was bit hy Fido, Fido bit
because he was tcased by P,

14.  Attrial P calls D as a hostilc witness and asks, “Isn’t it true that you are the owner of
Fido? D objects. The trial judge should rule the iestimony:




A, Inadmissible as calling for a lay opinion.

B. Admissible as an admission,

C. Inadmissible as Jeading.

D. Admissible as a matter within D’s personal knowledge.

15. P testifies that Fido bit him when P was delivering the mail. P’s lawycr asks if Fido
had ever tried 10 bite P before, but D objects. If allowed to answer, P will state that
Fido had tried to bite him twice before, but D managed to get away. The trial judge
should rule that this question is:

Al Inadmissiblc hecausc specific inslances of prior conduct may not be used to show
action in confonnity therewith.

B. Conditionally rclevant, if there is sufficient evidence to show that a reasonahlc jury
could find that D had noticc of the prior altempls and failed to take reasonahlc
precaulions.

C. Admissible because the bite may be proved by introducing evidence of Fido's habit.

D. Irrelevant.

16. D’s own altorney asks him, “What, if anything, did P tell you ahout the dog that he
says bit him?” 1f P objects, the trial judge should rulc that the question:

Al [s objectionuable as calling for hearsay.

B. Lacks a proper foundation.

C. [s leading.

D. [s proper.

17, The State charges Bilko with arson. Bilko testifies in his own defonse, On eross
cxamination, the prosecutor asks Bilko if he was convicted 5 vears ago of forgery. If
there is an objection. the trial judge should:

Al Allow the question if the prosecutor has a good faiih basis to believe that it is true.

B. Sustain the objection if the erime in not punishable by death or imprisonment in
excess of one year.

C. Allow the question if the prosecutor has a good faith basis to believe that it is true and
the prohative value of admitting this evidence outweighs it prejudicial effect.

D. Sustain the objcction if the probative value of admitting the evidence is substantially

outweighed by its prejudicial effect.
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Which one of the following is not considered acceptable evidence to authenticate a
document:

Testimony by a policeman regarding the identity of a police report.

A handwriting comparison hy the jury.

A comparison opinion by an cxpert witness that the questioned signalure is the saine
as that containcd in a properly authenticaled and properly introduced exemplar.

All of the abovc are acceptable (nong is unacceptahie).

W, H’s wife, is called to testify against H at his arson tral, in a jurisdiction where
federal common law applics. W will testify that she saw her husband leave the house
with a can of gas 30 minutes before a fire started at H's warehouse. H objects.

The statement is inadmissible because of the husband-wife confidential
communication privilege.

The statement is inadmissible becausc the spousal testimonial privilege.

The statement is adimissihle because the spousal testimonial privilege does not
apply if the husband was engaged 1n a crime.

The statement is admissible because W is willing to testify.

Legal malpractice action by P aguinst D, P’s former allorney. D represcnted P in a
personal injury action, but P lost the case. P claims thut D acted negligently in
representing him hecause he did not relay to P a scttlement offer made by the
defendant in that action. D’s defense in the malpractice action is that he did discuss
the offer with P in great detail and that P had decided to decline it, hoping that a
hetter offer would he forthcoming after a while. D claims thal he sent P a detailed
letler confirining D’s dceision to reject the offer, Unfortunately, at the time he sent
the letter he had an incompetent sceretary who didn't like te file and mtentionally
failed Lo make copies of correspondence. e asked P for a copy in discovery, hut P
decnies that 1l exists. Al the trial of the malpractice action, D wishes (o describe Lhe
contents of the lettcr to the jury. This testimony is:

Admissible non-hearsay.

Inadinissible because of the atlomey-client privilege.
Inadnmissible because of the best evidence rule.
Admissible hearsay.
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You are trying a civil case and you want Witness A to teslify that the light was red.
You ask Witness A what color the light was. Before she can answer, there is an
objecction, which is sustaincd, What do you do now?

If you have nol already made it apparent during your argument, make an offer of
proof as to what Witness A would have said if she had been allowed to answer.
Nole your cbjection to the judgc's ruling.

Ask thc guestion again.

Act like it's not important to your case, so the jury won't know.

Personal injury action by P against D arising out of the crash of I'’s bicycle and I)’s
motorcycle at an intersection. P offers testimony of X, a police officer who was on
the scene within a few minules after the accident. X is prepared Lo testify as follows:
“T immediately interviewcd Y, who was sobbing uncontrollahly. Y said she was
supposcd to mceet P at the comer, and that she had arrived immediately afler the
accident. When she saw P, she asked Z, who was standing on the corner, whal
happened. Z told her that D had just run a red light on his motorcyele and struck PP
who had the green.”” This proposed testimony is:

Double hearsay.

Inadmissible hecause X, the officer, does not have personal knowledge of the facts
reported by Y.

Probably admissiblc because both the excited utterance and present sense exceplions
appcar 1o be satisfied.

Aand C.

Jonces is charged with leaving the scene of an accident. In il's casc in chief, the
prosecution wants to show that Jones has heen convicted on two prior occasions for
lcaving the scene. The defense objects under 404(a). How should the court rule?

Sustain the objection. This is just propensily evidence, 1n violation of 404(a).

Admit the evidence. It's propensity under 404(a). but it shows that the defendant has
donc this type of thing in the past, which makes it relevant.

Admit the evidence under 401 and 402.

Sustain the objection if Jones made an offer of proof.
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P sued D for ncgligence causing injuries in an auto accident. P testilied, then W
testified for P. On cross-examination of W, assuming an objection, which of the
following questions is the trial judge most likely to rule improper?

“Isn’t it a fact that you are P’s wilc, and will sharc if P gets a recovery?”

“Isn’t it true that your hnshand was convicted 5 years ago of the misdemcanor crime
of falsc swearing?”

Isn’t it true that your husband gets abusive when he’s been drinking?

“Isn’t it true that your hushand told you what lo say at this trial?”

In the Jones trial for vehicular homicide, Joncs testifics in his own defense. He says
that he did not knowingly leave the scene and would not do such a thing, that he hit
his hcad and was disorieuted. On cross-examination, the prosecutor wanls to offer
his two prior misdemcanor convictions for leaving the seene. She asks to approach
the bench and lells the judge what she wants to do. Defense objects. How should the
judge rule?

The court should sustain the objection because this is evidence of specifie acts used in
an attempt to prove had character.

The court should overrule the objection because il goes (o absence of mistakce or
accident.

The court should overrule the objection because Jones opened the door.
BandC.

Which would probably not be a proper subject of judicial notice?

That water [reezes at 32 degrees [ahrenheit,
That Gray’s Anatomy is an authoritative source.
That Gennan is harder to learn than Spanish.
That bears relicve themselves in the woods.

Decfendant is on (rial for murder. He was previously convieted of manslanghter 8
vears ago. Proseculor wants to introduce the previous convietion in her case in chief
to show thal Defendant is a violent person who could do something like this. Defense
lawyer objects. What is the most likely outcome?

9




A, The court will admil the evidence, because this is a pertinent trait in a murder trial.

B. The court will admit the evidence because it's a fclony conviction less than 10 years
old.

C. The court will admit the evidence, subject to the balancing test for an accused under
Rule 609.

D. The court will exclude the evidence because it violates Rule 404.

28.  Criminal aclion by Statc against D. During the direct examination of one of State’s

witnesses who clauns to have seen the crucial event, D’s altomey raises a timely, specific
objection to a question asking the witness to relate what she saw. After cxtensive arguinent
outside the presence of the jury on the cvidentiary point, the court overrules the objection and
allows the question. Which of the following besl reflects what D’s lawyer should do nex!?

Make surc to notc her ¢cxeeption in the presence of the jury.

Ask the court to have the record reflect her disagreement with the cowrt’s ruling.
Make an offer of proof.

Respectfully return ro her seat,

oCnws

29. Slander action by P against D. P alleges that in a specch to the NH Trial Lawyers, D
called P a “damncd lar.” D claims he said P was a “kind lawyer.” At trial, P calls
W, who attended D’s speech. W testifies that D called P a “dammned liar,” On cross-
cxamination, D’s attorncy asks W, “Isn’t it frue that you were fired from your last job
for falsifying your resumc?”” Which ol the following statemenls is most accurate?

Assuming a good faith basis for asking, the question is unobjeclionable.

[f P makes a relevance objection, the court will sustain the objcction.

If P objects to the question as Icading, the court will sustain thc objection.

If P objects Lo the quesiion on the ground that the question assumes a fact not in
cvidence, the courl will sustain the objection.

oawe

Please assume the following facts for the questions 30-32:

30. Joint prosecution of I and Z for the murder of V. W was a close friend of V, and is
the ong who discovered the body. W made the 911 call to the dispatcher immediately

after finding the body and blurted out whal she saw in the room as she was calling. W

10
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dicd before trial. Prosecutor calls Dispatcher as a witness and she is asked to repeat
W's statemnents in court. D and Z object. How should the court rule?

Sustain the objeclion on the ground that it calls for inadmissible hearsay.

Sustain the objcction because D and Z arc criminal defendants and Crawford applics.
Overrule the objection if the call is properly authenticated.

Ovcrrule the objection if it finds hy a preponderance of the cvidence that the
statement 1o the dispatcher was an exciled uiterance and/or a present sensc impression
which was not testimonial.

Proseculor has a confession from Z, bul Z claiins that it was involuntary. Prosecutor
offcrs the confession, If the court finds thal a reasonable jury could find that the
confession was voluntary, should she admit it over D and Z's ohjcction?

Yes, it's a maltter of conditional relevancy for the jury to deeide.
No, it violarcs Crawford.

No, it violates Bruton.

Yes, as long as Prosecutor first calls Z,

After Prosceutor rests, D (ries to introduce evidence of his peaceful character through
Q, hut Prosccutor ohjects. If the objeclion is sustained, what should D do?

Makc sure an offer of proof has been made as to whal Q's Lestimony would have
been.

As a criminal defendant, D does not need to do anything.

Rephrase the question to ask about peaceful disposition instead of characier.
Answers B and C.

Alter the verdict is announced in a murder trial, a juror approaches the judge and
mentions several things which occurred during deliberations which she [inds
disturbing. If the court holds a hearing and allows the juror to testify, which nallers
can the juror inention?

Several of the jurors announced at the heginning ol deliberations that they made up
their minds right at the end of the prosccution’s casc-in-chief that the defendant was
guilty, and that they paid little attention to the defendant’s case.

Duriug deliberations one of the jurors fell asleep.

Netther A nor B.

11




34,

oW

%]
A

D.

Both A and B.

D is on trial for murder. He was previously convicted of manslaughter 8 years

ago. D takes the stand in his own defense. Prosecutor wants Lo impeach D with the
prior conviction. The defense objeets. What analysis should the court make prior to
ruling?

609(a)(2) and 403,
609(a)(1) and 403.
608(b).

609(a)(1).

Prosecution of D for first degrec murder of V. D does not deny that V was murdcred,
but claims that she (D) was somewherc else on the night of the killing. At trial, the
prosecution calls W, a [orensic pathologist who eonducted the autopsyon V. W
testifics that she found only three entry wonnds, which were on the back of V's head.
The prosccution then shows W a series of photographs, which W states were taken of
Vs upper body and head during the autopsy. The photographs elearly show the
bullet wounds to the back of V's head that W had testified ahout. The prosecution
offers the photographs into evidence. D ohjcets, Which of the following statements
is most likely corrcet?

Becausc the charge 1s murder, the location of the entry wounds is critical, and (his
will be a significant factor when the judge dceides how to rule.

Although the photographs are relevant, the fact that they mercly corroborate W's
undisputed testimony makes them less significant than they otherwise would be.
Although the photographs are relevant, the court must exclude them unless it finds
that they arc the best evidence of the condition of V’s body at the time of the
autopsy.

Because they are being offered against the accused, the court cannotl adinit them
unless it [inds that their probative value outwcighs their prejudicial cffect.

In a civil suit for wronglul dcath, in order Lo prove negligence by excessive speed,
Estatc ol P sceks to show that D had received 6 speeding tickets in the six months
hefore the fatal crash. D ohjects. What is the most likcly outcome?

The court allows the evidence to show a pertinent trait for specding.

12




The court excludes the evidence because it violates Rule 404(a}.
The court excludes the evidenee because it's irrelevant.
The court allows lhe evidence to show absence of mistake.

o0 w

37. Wife (W) call 911, "Please help, my husband (H) 1s trying to kill me!" In a trial
against H for domestic violence, W testifies that she was just kidding when she made
the eall. Prosecutor wants to play the tape of the call, and Defense objects on
Crawford grounds. The judge should:

Exclude the tape based upon spousal testimontal privilege.

Exelude the tape based upon Crawlord.

Exclude the tape because the Prosceutor 1s iinpeaching his own witness.
None of the above.

00w

38. Witness W to tralfic aecident lells Cop that the light was red when Driver D
(Defendant) entered the mtersection. Cop enters this statemient in his poliec report. Accident
Reconstruction Expert reviews the report, and relics upon the statement in forming her
eonclusions regarding the cause of the aceident. Witness dies hefore deposition or trial. Can
Expert use the stalement of W as a basis for her opinion?

Yes, if police reporis are reasonably relied upon by accident reconstruciionists.
No, because the statcment 1s double hearsay.

Yes, beecause W is unavailable.

Yes, as long as she explains the source of her infermation on dircet cxamination.

COwe

Please assume the following [acts for the queslions 39 and 40:

39. Negligence action by third-grader P against classmatc D arising {rom a playground
collision. To prove that she suffered an arm injury, P seeks to introduce the admission form
Mllcd out by the admitting nurse, which records that P's father told the admitting nurse, “my
daughter’s arm really hurts and she can’t move it.” Which of the following statements is
cotrecl?

A P’s father’s stateinent o the nurse is hearsay within hearsay.

B. P’s [ather’s statement to the nurse is admissible.

C P’s father's slatement 1s not hearsay becausc it is not offcred to prove the truth of the
matter asserted.

13




D. A and B.

40, As evidence that she suffered an arm injury from the collision, P calls W, the
hospital’s records clerk. W authenticates P’s hospital record and testifies that the record was
prepared by hospital personnel based on information they knew first-hand or which was
provided by people with knowledge, that it was kept in the ordinary course of business, and
that hospital procedure requires such records to be kept. P offers into evidence a portion of
the record in which the atreuding physician wrote, “P says felt significant arm pain alter
having a collision with another persou.” Which of the following statecments is most likely
correct?

A, P’s statement to the doclor is hearsay but admissible as a statement inade for purposcs
of medical diagnosis or trcatment. The hospital record containing the statemenl 1s
likely admissible under the busingss rccords exceplion.

B. The records clerk can authenticate the record even though she has no personal
knowledge of the comments contained in the record.
C. P’s statement to the doctor is inadmissible hcarsay and must be cxcluded becausce it is
sclf-serving,
D. A and B.
TRUE OR FALSE

(2 points per question)

The [oltowing quesiions should be answered as “trne” (“A”) or “false” (“B”). [lany
parl of the question is false or misstates a mlc ol evidence, then the answer is “false.”

41, When evidencc is admissible for one purpose but not admissible for
another purpose, the court must admil it as long as there 1s a linuting instruction.

42, A court would take judicial notice that ice {loats.

43. Leading questions arc generally permissible only on direct exam,

44, A lay witness may be penmnitted to testify that an individual appearcd
(o be dcad.

45. An ¢xpert witness may generally testify to opinions regarding

the ultimate issue in the case.




46.

47,

48.

49,

50.

51.

54,

60.

A witness may be asked on cross-examination ahout a prior statement, hut only if she
is first given a chance to explain or deny it.

Defendant is charged wilh assaull. During its case in chief, the prosccution will be
permitted to introduce a witness who will testify that defendant has a reputation in the
community for violence.

In the case referred to in Question 47, it the defendant takes the stand,

the prosecution can introduce evidence of Defendant’s prior conviction

for perjury, unless the matter is pending on appeal.

The hearsay rule provides for the exclusion of stateinents made oul of court if they
arc offered for the truth of the matter asserted, unless the person who made the
statetnent is 1n court and availahlc for cross exainination.

A lay witness can testify thal his wife appcarcd to be in a great deal of pain.

The client generally has a privilege to prevent the artorney from disclosing
the fact of the representation,

Evidence of liability insurance is not admissible 1o show hias.

Proof that the defendant offered 1o pay to fix plaintiff's damaged car is admissible to
prove liahility for the accidenr.

A statement against interest is admissible as long as Lthe person who made it is subject
10 Cross examination.

In an attempted murder case, the victin's out of court statement concerning the cause
of his wounds is adinissihle, as long as he helicved death was imminent when he

madec the stalement.

A statement by a party opponent is admissible provided they had personal
knowledge.

The gatekeeper function of the judge applies to all expert testimony.
Leading questions arc allowed only on cross-cxamination.

Statements madc by Plainiiff to Expert Doclor during an examination for trial may be
considered by the expert, hut arc inadmissible hcarsay.

An expert doclor may only rcly upon lacts, data, and opinions (hal
have been or will be adinitted into cvidence.




61, A police officer records in his report the statement of a witness concerning an
accident. This slatement can be admitied into cvidence under the business records
exceplion.

62.  Someonc other than the photlographer may lay the foundation for the admission of
photographs, as long as they were present when Lhe photo was taken.

63, In order 1o admii a doeument as a business record, the cntries must have been made in
the regular course ol business, unless madc by a person with actual knowledge.

64.  After being told that he is dying from his wounds, Guard said, “Frank shot me." In
Frank's trial for felony murder, the statement is probably admissible against Frank as
a dying declaration.

65.  Testimony by Plainull pussenger that his car went through thc red light is
inadmissihle, since it is self-serving and hiased.

For Questions 66-69, pleasc answer “truc’ if the question is hearsay and ““falsc™ if the
queslion is not hearsay. Buse vour answers on Lhe classic definition of hearsay, whether or
not there may be an exception under 801, 803, 804, or 807,

66.  To prove that it rained on April 3, 2003, a certified copy of a report from the National
Weather Service.

67, To prove that the Plaintift was afraid during an assault, the statcment by Delendant,
"I'm going Lo kill you."

08. To prove thal hec received notice of cviction, a Notice of Eviclion scrved on the
tenant.
09. To prove that Tom nceds to he involuntarily committed, testimony from Dr. Shrink

that he has inlerviewcd Tom and feels that he should be cornmitted,

70.  The lawyer-client privilege lasts until the death of the client.
71, Extrinsic evidence of bias is normally allowed.
72, The accused docs not, hy testifying upon a preliminary malter, become subject to

cross-cxamination as lo other 1ssues in the casc.
73. Evidence of the beliefs or opinions of a witness o matters of religion is nol

admissible for the purpose of showing that by reason of their nature the wimess'
credibility is impaircd or enhanced.
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74.  Plaintiff sues on a breach of a wrilten contract, but does not have a copy of it. He
claims that the Defendant destroyed the original and all copies. This is a situalion that
is covered by Rule 1004.

75.  The patient-physician privilege would probahly apply in a {ederal
case involving state claims.

76. 1f a spoken statement is relied upon Lo prove notice to X, 1t 15 not relevant unless X
heard it.

77. A person less than 8 years of age is incompetent to testily.

78. On an appeal, error may not be predicated upon a ruling which admils or excludes
evidence unless a substantial right of the party is affected.

79. On an appeal, most issucs will be decided based upon an abuse of discretion standard.

80. In a criminal case involving allcged sexual misconduct. evidence
of specilic instances of sexual behavior by the alleged victim with respect to the
person accused is adrnissible if offercd to prove consent.

EXTRA CREDIT:

8L The contents of voluminous writings which cannot hc conventently examined in court
may he presented n the form of a chart or summary.

82. An objeclion is unely as long as it is made before the witness has heen excused.

83. If a witness testilics that his view was unobstrucied, you eannot impeach himm hy

calling another witness who was thcre and who will testify that thc view was
ohstructed heeause it's a collateral matter,




