EXAM NO.

START-UP COMPANY FINANCE
Professor John Orcutt
Spring Semester 2007
FINAL EXAMINATION
Instructions:
1. This is an open-hook examination. You may hring any materials you wish to the
examinalion with the exception of compulers, telephones or other electronic
devices. Calculalors, however, are permitted.

2. This is a 3-hour examination and is worth 140 points.

3. This examination consists of five “groups” of questions.
» Question 1 = 35 points > Question 4 = 32 points
» Question 2 = 15 points P> Question 5 = 26 points

» Question 3 = 32 points

It is your responsibility to apportion your time appropriately amongst the
four questions. If you base your time on the number of possible points per
question, the time apportionment should be:

» Question 1 = 45 minutes » Question 4 = 41 minules

» Question 2 = 20 minutes P> Question 5 = 33 minutes

> Question 3 = 41 minutes

4. The grading of examinations is anonymous. So, you must write your examination
number on the examination and each blue book that you use. YOU MAY NOT
WRITE YOUR NAME ON ANYTHING - YOU MAY ONLY USE YOUR EXAM
NUMBER.

5. Please write your answers in blue books. Remember to write your examination
number on each blue book that you use. The only answers that will be graded
are the answers wrilten into a blue book. While you are free to use scralch paper,
answers written on scratch paper, or anything else other than a blue bock, will
not be read and will not be counled for any credit. Please write only on the front
side of the pages in the blue book. Please remember that organization,
persuasiveness, neatness and legibility all count in determining your grade on an
answer. To improve the organization of an answer, you may wish to quickly
outline the answer on a separate sheet of paper prior to writing your full answer
in the blue book.

6. Should you find it necessary in answering a question to assume a fact not given
in the problem as stated, you may do so. However, you should clearly indicate
that you are making an assumption and you shouid explain why you consider it a
reascnable assumplion to make. | have tried my besl to write and proofread the
exam so that there are no distracting typos or other errors — but, | may not have
been totally successful. If you believe there is a typo or other error that makes it
difficult to answer a particular question, please point out the error in your blue
book and any assumption you used to answer the question.

Good luck on the examination!

DO NOT TURN TO PAGE 2 UNTIL THE PROCTOR TELLS YOU TO BEGIN
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ATTACHMENTS TO THIS EXAM:

In order to assist you with the examination, | have attached the following documents to

1his exam;

Atlachment A = Sections 1 through 5 of the Securities Act
Atlachment B = Rule 701 of the Securities Act
Attachment C = Regulation D of the Securities Act

Attachment D = The TechnoCad Stock Purchase Agreement (the same copy
that we used for our class assignments on slock purchase agreements)

Attachment E = The CSGI Term Sheet (the same copy that we used for our
class assignments on term sheets)

Attachment F = CSGI| Amended and Restated Certificate of Incorporation (the
same copy that we used for our class assignments on term sheels)

Attachment G = Section 242 of the Delaware General Corporation Law

Attachment H = Rule 144 of the Securities Act
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QUESTION NO. 1 (35 points possible — 45 minutes suggested):

May 10, 2007 (please assume you are answering this question on May 10"}: Your
law firm has just been hired by Cool Gaming Software, Inc. ("CGSI") to assist it with a
private offering {i.e., the offering must be structured so as to be exempt from section & of
the Securities Act) of its preferred stock. In the past, CSGI used McNally & Son as ils
outside legal counsel. Apparently, CSGI has heard about your firm’s particular expertise

in the law of start-up company finance and decided to switch to your law firm to see what
it can do.

CSGl is a non-reporting company’ and the offering will involve two tranches:
(1) A Rule 506 tranche with the following details:

+ Amount = Expecled that $30 million of Series C preferred slock will be
sold

+ Investors = The only investors will be venture capital funds

e Timing = The offering is expected lo commence on May 21, 2007 and
close some time in July 2007

(2) A Rule 701 tranche with the following details:

¢ Amount = Expected that $800,000 of Series C preferred stock will be
sold

Investors = 85 employees of CGSI

Timing = The offering is expected to coincide with the Rule 506
offering

This will be CSGI's first deal in a long time. CSGI has not otherwise offered or sold any
securilies since Aprit 2006.

You have been asked 1o look at the 701 portion of the offering (ancther associate will
deal with the 506 offering). Specifically, please answer the following questions:

(@) Will the employee offering comply with Rule 7017 Please analyze.

(b) The 85 employees are located in 4 different states. Please analyze the
significance of that fact.

(c) You are working on this assignment with Lois Griffin, who is a partner at
your law firm. Lois likes the prospecis of CSGI and would like to invest in
CSGl through the Rule 701 offering. Please analyze whether Lois can
participate as a purchaser in CSGI's Rule 701 offering?

' CSGl is a private company that is not required to file periodic disclosure reports with
the SEC.
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QUESTION NO. 2 {15 points possible — 20 minutes suggested):

May 10, 2007 (please assume you are answering this question on May 10"): Your
law firm has just been hired by Acme Inc. {“Acme”) to assist it with a private offering (i.e.,
the offering must be structured so as to be exempt from section 5 of the Securities Act)
of preferred stock. It has been decided thal the deal will be structured under Rule 506.

The details of the deal are as follows:

e Amount = Expected that $2.2 million of Series A preferred stock wifl be sold
e Timing and Investors = The offering commenced on April 21, 2007. Currently, it
appears that the following parties intend o purchase Series A preferred stock in
the offering:
- 2 venture capital funds; and
- 36 individual investors {none of whom qualifies as an accredited investor
— but each of whom is a friend of Acme’s CEQO).

This will be Acme’s first deal in a long time. Acme has not otherwise offered or sold any
securities since June 2008.

Lois Griffin, the partner on the deal, recognizes the problem of having 36 non-accredited
investors, but Wile E. Coyole, the CEO of Acme, is adamant that he wants all 36 non-
accredited investors to parlicipate in the offering. Mr. Coyote has informed Lois that he
wants each of them te have an opporlunity to be an Acme shareholder.

Please answer the following question:

Lois has recommended that Acme go farward with the 36 non-accredited investors since
the violation of Rule 506 would be so minimal. In the alternative, Lois suggests hiring a

purchaser representative o alleviate the problem. Please analyze Lois’s
recommendations.
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QUESTION NO. 3 (32 points possible — 41 minutes suggested):

Please assume that you are an attorney working for Milkem and Bilkem, who serves as
outside legal counsel to TechnoCad, Inc. (*TechnoCad”).

TechnoCad is in the process of conducling an offering of Series A Preferred Slock. After
discussions with several different VC groups, it looks as though a group led by Greed
lzgood Investors will be the purchasers of $5 million of Series A Preferred Stock from
TechnoCad. Legal counsel for the Greed lzgood group is Billem Moore & Moore. You
have been provided with a copy of the current draft of the Stock Purchase Agreement (a
copy of which is atlached as Attachment D), which (a) was prepared by Milkem and
Bilkem and (b} includes hand-marked comments from Billem Moore & Moore.

Please note the Attachment D copy of the Stock Purchase Agreement is the same copy
that | provided to vou for our class assignments on stock purchase agreements.

Prior to accepling or rejecting any of Billem Moore & Moore’s comments and entering
into the Stock Purchase Agreement, Jane Doerr {the CEO of TechnoCad) has asked

you to answer he following questions so that TechnoCad can make an informed
decision:

{(a) Why is TechnoCad being asked to provide such extensive
representations and warranties in the Stock Purchase Agreement?

(b) The Stock Purchase Agreement contains {on p. 5) a
representation/warranty entitied “Environmental Laws."” The Billem Moore
& Moore mark-up proposes striking the phrase: “To the best of
Company's knowledge.” Jane has told you that she does noi believe
TechnoCad has any environmental problems. What would be the impact
if TechnoCad were to allow the knowledge qualifier to be removed from
the Environmental Laws representation/warranty?

? The Environmental Laws representation/warranty was originally labeled as Section

2{u), bul in the Billem Moore & Moore mark-up, Billem Moore & Moore has labeled it
Section 2(y).
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QUESTION NO. 4 (32 points possible — 41 minutes suggested):

Cool Gaming Software, Inc. (‘CSGI") is in the process of conducting an offering of Series
C Preferred Stock. CSGI has signed a term sheel with a group of investors led by Greed
lzgood Investors {“Greed lzgood™), a leading VC fund. You have been provided with:

s A copy of the Series C term sheetl that was furnished by Greed lzgood
(attached as Attachment E); and

s A copy of CSGI's current Amended and Restated Certificate of Incorporation
(attached as Attachment F).

Please nole the Attachment E Term Sheet and the Attachment F Amended and
Restated Certificate of Incorporation are the same copies thai | provided to you for our
class assignments on term sheels.

Please answer the following questions:

{(a) Please assume that CSGI conducts the offering as laid out in the term
sheel. In order o sell the Series C Preferred Stock to the Greed Izgood
group, CSGI will need to furlher amend its Amended and Restated
Certificate of Incorporation in order (i} to create a new series of Preferred
Stock that would be designated as “Series C” and (ii} modify certain rights
and provisions that impact the holders of Common Stock, Series A
Preferred Stock and Series B Preferred Stock.

Please explain what will be required under seclion 242 of the Delaware
Generat Corporation Law lo accomplish this further amendment to the
Amended and Restated Certificate of Incorporalion.

(b) Please explain the impact of the liquidation preference on the founders
and managers of CSGI, who predominantly own common stock of CSGI
and nol preferred stock. In answering this queslion, please explain how
the liquidation preference serves to align the interests of management
with those of the external shareholders {primarily the venture capital
investors).
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QUESTION NO. 5 (26 points possible — 33 minutes suggested):

Please answer the following questions, which relate to the ability of investors to exit their
investments in start-ups:

(a)  May 10, 2007 (assume you are answering this question on May 10"): You
are an associate at Milkkem and Bilkem, a leading law firm, where you have been
specializing in representing start-up companies and investors in start-up
companies. One of your clients, Verbyl Beich, has come 10 you for advice
regarding an investment she holds in a company calied Genomix, Inc.
("Genomix”). Please assume the following facts:

e On March 1, 2005, Michael Mitken purchased 1.5 million shares of commaon
stock from Genomix in a Rule 506 transaction,

s On June 1, 2008, Michael gifted all 1.5 million shares of commgn stock to
Verbyl.

s On July 1, 2006, Genomix conducted an IPO and is now quoted on the
Nasdaq National Market. Genomix is a reporting company under the
Securities Exchange Act of 1934 and is in compliance with all of its reporting
requirements.

» Genomix has 100 million shares of common stock outstanding and the
average trading velume of Genomix common stock for the four calendar
weeks ending last Friday is 700,000 shares per week.

e Verbyl is not an affiliate of Genomix,

Verby! would like to sell 100% of her Genomix common stock as soon as
possible. Please advise Verbyl on her ability to sell the shares. Can she sell all of
her shares immedialely? If not, please explain why and please provide an
analysis of the possibilities available to Verbyl for when and how she can sell her
shares of Genomix common stock. Please explain your advice (including a
thorough explanation of the purpose of Rule 144) and cite authority where
appropriale.
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(b) From a practical standpoint, Rule 144 (with the possible exception of Rule .
144(k)) is not available as a safe harbor for investors who wish to resell their
equily inveslments in a start-up company until after the start-up company
completes an initial public offering {“IPO”).

Issuer sells shares to
VC in private offering
exempt from section &

- =

Pre-IPC Period — Rule 144 Not Available for Post-IPO Pariod — Rule 144 is Available for

Resales

Resales
5 &

IPO
takes place

Please explain why Rule 144 is not available for resales in the Pre-IPO Period,
including an explanation of why Rule 144(k) is not likely o be available. If an
investor wishes to sell her shares during the Pre-IPO Period, what is her most
realistic option for doing so? Please explain.

* * * * &

END OF EXAM

FOR THE 3Ls AND GRADUATING GRADUATE
STUDENTS: Enjoy wonderful careers and please
keep in touch.

FOR THE 2Ls AND RETURNING GRADUATE
STUDENTS: | look forward to seeing you next
year.







Attachment A:

Sections 1 through 5 of the Securities Act




SECURITIES ACT OF 1933
{Relerences in brackels [} are to title 15, United States Code)

AN ACT To provide lull and lair diselosure ol the characler of securilies sold 1o
intersiate and fereign conmerce and through the mails, and w prevent {rauds in
the sale Lhereo!, and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

TITLE I
SHORT TITLE

SkcTioN 1. {77a] This title may he cited as the “Securilies Act
ol 1933”.

DEFINITIONS

SEc. 2. [77b] (a) DEFINITIONS.
the context otherwisc requires—

(1} The term “security” means any note, stock, treasury
stock, sceurily future, bond, debenture, evidence of indebted-
nesg, certificate of interest or participation in any profil-shur-
ing agreement, collateral-trust certificate, precrganization cer-
tificate or subscription, transferable share, invesiment con-
tract, voling-trusl cerlificute, certificate of deposit lor a secu-
rity, fractional undivided interest in oil, gas, or other mineral
rights, any put, call, straddle, option, or privilege on any sccu-
rity, certificate of deposit, or group or index of secnrities (in-
cluding any inleresl therein or hased on the value thereof), or
any pnt, call, struddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, In
general, any interest or instrument cemmonly kuown as a “se-
curily”, or any certificate of inlerest or participation in, tem-
porary or interim certificate for, veceipt {or, guarantee of, or
warrant or right to subseribe to or purchase, any of the fore-
going,

{2} The term “person” means an individual, a corporation,
a partnership, an association, a joint-stock company, a trust,
ang unincorporated organization, or a government or polilical
subdivision thereof. As used iu this paragraph the term “trust”
shall include only a trust where the interest or inierests of the
heneficiary or beneficiaries are evidenced by a sceurity.

{3) The term “sale” or “sell” shall include every contract of
gale or disposition of a security or interest in u security, for
value. The term “offer to sell”, “offer for sale”, or “offer” shall
include every allempt or offer to dispose of, or solicitatiou of
an offer to buy, a scenrity or interest in a security, for valne.
The Lerms defined in this paragraph and the term “offer to

2

When used in this title, unless
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buy” as used in subsection (c) of section 5 shall not include pre-
limiiuary negotiations or agreements between un issucr (or any
person directly or indirectly contrvolling or controlled by an
issuer, or under direet or indireet common control with an
issucr) and any underwriter or among underwriters who are or
are to be in privity of contract with an issuer (or any person
directly or indirectly controlling or controlled by an issuer, or
under direct or indirect common control wilth an issner). Any
security given or delivered with, or as a bonus on account of,
any purchase of securities or any other thing, shall be conclu-
sively presumed to constitute a part of the subject of such pur-
chase and to huve been offered and sold for value., The issue
or transfer of a right or privilege, when originally issued or
transferred with a security, giving the holder of such security
Lhe right to convert such security into another security of the
same issuer or ol another person, or giving a right to suhscribe
to another secnrity of the same issuer or of unother person,
which right cannot be excrcised until some future date, shall
not be deemed Lo he an offer or sale of such other sccurity; but
the issue or transfer of such other security upon the excrcise
of such right of conversion or subscription shall be deemed a
sale ol such other sccurity. Any offer or sale of a sccurily [u-
tures product by or on behall of the issuer of the securities un-
derlying Lhe security futures product, an affiliate of the issuer,
or an underwriter, shall constilute a contracl for sule of, sale
of, offer [or sale, or offer to sell the underlying securities.

{4) The term “issuer” means every person who issues or
proposes to issue any sccurily; except thal with respect to cer-
tificates of deposit, voting-trust certificates, or collateral-trust
certificates, or with respect to cerlificates of intcresl or shares
in an nnincorporated investment trust not having a board of
directors (or persons performing similar [unctions) or of the
fixed, restricted management, or unit type, the term “issuer”
means the persen or persons performing the acts and assuming
the dnties of depositor or manager pursuant to the provisions
of the trust or other agreement or instrument under which
such securities are issned; except that in the case of an unin-
corporated association which provides by ils articles for limited
liability of any or all of 1ts members, or in the case of a trust,
committee, or other legal entity, the trustees or members
thereof shall nol be individually liable as issucrs of any secu-
rily issued hy the association, trust, commitice, or other legal
entity; except that with respect to equipment-tirust certificales
or like securities, the term “issuer” means the person by whom
the equipment or property is or is to be used; and excepl that
with respect to {ractional undivided interests in oil, gas, or
other mineral rights, the texm “issuer” means the owner of any
such right or of any inlerest in such right (whether whole or
fractional) who creates f[ractional inlerests Lhercin lor the
purpose of pnblic offering.

{5) The term “Commission” means the Securities und
Exchange Conmunission,
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(6) The term “Territory” means Puerto Rico, the Virgin [s-
lands, and the insular possessions of the United States. !

{7) The term “interstate commerce” means trade or com-
merce in sccurities or any transportation or communication re-
lating thereto among the severaf)StaLes or between the District
of Columbia or any Terrilory of the United States and any
State or other Territory, or between any foreign country and
any State, Territory, or the Distriet of Colurubia, or within the
District of Columbia.

(8) The term “registration statement” means the statement
provided for in section 6, and includes any amendment thereto
and any report, document, or memorandum filed as part of
such statement or incorporated therein by reference,

(9} The term “write” or “written” shall include printed,
lithographed, or any means of graphic communication.

(10} The term “prospeclus” means any praspectus, notice,
circular, advertisement, letter, or communication, writlen or by
radio or television, which offers any sccurity for sale or con-
firms the sale of any security; except that (a) a communication
sent or given after the effective date of the registralion stale-
ment (other than a prospectus permitted uuder subsection (bh)
of scetion 10) shall nol be deemed a prospectus if il is proved
that prior to or al the same time with such communication a
written prospectus mecting the requiremenls of subsection (a)
of section 10 at the time of such communication was sent or
given to the person to whom the cormmunication was made,
and (b) a nolice, circular, advertisement, letter, or communica-
tion in respect of a sccurity shall not be deemed to be a pro-
spectus if 1t stales from whom a written prospectus meeting
the requirements of section 1{} may be ohtained and, in addi-
tion;, does no more than identify the security, state Lhe price
thereof, state by whom orders will be execuled, and contain
such other information as the Commission, by rules or regula-
tions deemed necessary or appropriate in the public iulerest
and for the protection of investors, and subject to such terms
and conditions as may be preseribed thereiu, may permit.

(11) The term “underwriter” means any persvn who has
purchased from an issuer with a view Lo, or offers or sclls for
an issuer in connection with, the distribution of any sccurly,
or participates or has a direct or indirect participation in any
such undertaking, or participates or has a participalion in Lhe
direct. or indirecl underwriting of any such undertaking; but
such term shall not include a person whose interest is limited
to a commission from an underwrnter or dealer nol in excess
of the usual and customary distrihutors’ or sellers’ commission.
As used in Lhis paragraph the term “issuer” shall include, in
addition Lo an issuer, any pcrson directly or indirectly control-
ling or coutrolled by the issucr, or any person under direct or
indirect common control with the issuer.

{12) The term “dealer” means any person who engages
either for all or part of his time, directly or indirectly, as agent,

'I'he words "Philippine Islands” were deleted from Lhe definitien of the lerm “Territory” un
Lhe busis of Presideniial Proclamation No, 2695, effoctive July 4, 1946 (11 F.R 751%; 60 Stat,
13523, which granted independonce (o the Philippine Tslands.
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broker, or principal, in the business of offering, buying, selling,

or otherwise dealing or trading in securities issued hy another

person,

{13) The term “insurance company” means a company
which is organized as an insurance company, whose primary
and predeminant business activity is the writing of insurance
or the reinsuring of risks underwriften by insurance corupa-
nies, and which 18 subject to supervision by Lhe iosurance com-
missivner, or a similar official or agency, of a Stale or territory
or Lhe District of Columbia; or any receiver ar similar ofTicial
or ?lny liquidating agent for such company, in his capacity as
such.

{14) The term “separate account” means an account estab-
lished and maintaiued by an insurance company pursuant to
the laws of any State or territory of the United States, the Dis-
trict. of Columbia, or of Canada or any province thereof, under
which income, gains and losses, whether or not realized, from
assets allocated Lo such acecunt, are, in accordance with the
applicahle contract, credited to or charged against such accoonl
without regard to other income, gains, or lesses of the insur-
ance company.

{15) The term “accredited investor” shall mean—

(i) a bank as defined in section 3{a){2) whether acting
in its individual or fiduciary capacity; an insurance com-
pany as defined in paragraph (13) of this subseclion; an
investmenl company registered under the Investment
Company Act of 1940 or a business development company
as defined in section 2(a)48) of that Act; a Small Business
Investment Company licensed by the Small Business
Administration; or an employee henefit plan, including an
individual retirement account, which is subject to the pro-
visions of tbe Employee Retirement Income Security Act of
19741 if the investmenl decision is made by a plan fidu-
ciary, as defined in section 3(21) of such Act, which is
cither a bank, insurance company, or registered invest-
ment adviser; or

(ii) any person who, on the basis of such factors as
financial sophistication, net worth, knowledge, and experi-
ence in financial matters, or amount of assels under man-
agement qualifies as an accredited investor under rules
and regulations which the Commission shall prescribe.

{16) The terms “security future”, “narrow-hased security
index”, and “secunty futures product” have tbe same meanings
as provided in section 3(a)b5) of the Securities Exchange Act
of 1934.

(b) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETI-
TION, AND CAPITAL FORMATION.—Whenever pursuant to this title
the Commission is engaged in rulemaking and is required Lo
consider or determine whether an action is necessary or appro-
priate in the public interest, the Commission shall also consider, in
addition to the protection of investors, whether the aclion will pro-
mote efficiency, compelition, and capital formation.

Ry UI.S.C. 1001 el seq. {Printed in appendix to (his volume.]
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SEC, 2A. [T7b-1]1 SWAP AGREEMENTS,

(a) NON-SECURITY-BASED SwaP AGREEMENTS.—The definition
ol “security” in section 2(aX1) of this title does not include any non-
sccurily-based swap agreemeul (as deliued in section 206C of the
Gramm-Leach-Bliley Act).

(b} SECURITY-BASED SWAP AGHEEMENTS.—

(1) The definition of “security” in section 2(a}1} of this title
does notl include any sccurity-based swap agreement (as de-
fined in section 2068 of the Gramm-Leach-Bliley Act).

(2) The Commission is prohibited [rom registering, or re-
quiring, recommending, or suggesting, the regisiration under
this title of any securily-bascd swap agreement {as delined in
section 206B of the Gramm-Leach-Bliley Act). Il the Commis-
sion becomes aware that a registrant has filed a registraiion
statement with respect to such a swap agreement, the Com-
mission shall promptly so notily the registranl. Any such reg-
istration statement with respect to such a swap agreement
shall be void and of no force or effect.

(3) The Commission is prohibited from—

(A) promulgating, interpreting, or enflorcing rules; or
{B) issuing orders of general applicability;
under this title in 8 manner Lhat imposes or specifies reporting
or reeordkceping requirements, procedures, or standards as
prophylactic measures against fraud, manipulation, or insider
trading with respecl Lo any security-based swap agreement (as
defined in section 206B of the Gramm-Leach-Bliley Act).

{4) Relerences in this title to the “purchase” or “sale” of a
sceurity-based swap agreement shall be deemed Lo mean the
executlon, termination (prior to its scheduled malurity dale],
assipnment, exchange, or similar transler or conveyance of, or
extinguishing of rights or obligalions under, a sccurity-based
swap agreement (as defined in section 206B of the Grainm-
Leach-Bliley Act), as the context may require.

EXEMPTED SECURITIES !

Skc. 3. 177c¢] (a) Except as hereinafter expressly provided, the
provisions of this title shall not apply to any of the [ollowing
classes ol securitics:

(1) Rescrved.

(2} Any sccurity issued or guaranleed by the United States
or any Territory tbereol, or by the District of Columbia, or by
any State of the United Stales, or by any political suhdivision
of a State or Territory, or by any public instrumentality of one
or more States or Territories, or by any person controlled or
supervised by and acling as an instrumentality of the Govern-
ment. of the United States pursuant to authority granted by
the Congress of the United States; or any certificate of deposil
[or uny of the loregoing; or any security issued or guaranteed
by any bank; or any security issued by or representing an in-
terest in or a direct obligalion of a Federal Reserve bank; or

'adidivions! exemptions conkained at, 7 USC. 19320d16); 12 U.S.0. 1455, 1717, 1715, 1723,
16 U S.C F7Te, note; 20 USC 1087-2, 1087hh; 22 U.SU 283(h), 285h, 286k-1, 280i-8, 423

5.0, 1625; and 45 U.S.C 720, [Prined 1n appendix le this volune except for 7 US.C
1932(d W) and 15 UB.C, T7e.]
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any intcrest or parlicipation in any commeon trust fnd or simi-
lar fund that is exclnded from the definition of the Lerm
“investment company” under section 3(cX3) of the Investment
Company Act of 1940; or any security which is an industrial
development hond (as defined in section 103(c)(2) of the Inter-
nal Revenue Code of 1954)1 the interest on which is excludable
from gross income under section 103(a)1) of such Code if, by
reason of the applicalion of paragraph (4) or (6) of section
103(c} of such Code {determined as il paragraphs (4)(A), (5),
and (7)2 were not included in such seclion 103(c)), paragraph
(1) of snch section 103(c) does not apply to such securily; or
any interest or parlicipation in a single trust fnnd, or in a cel-
lective trust fund maintained by a bank, or any security aris-
ing out of a contract issued by an insurance company, which
interest, participation, or security is issued in connection with
(A} a siock bonus, pension, or profit-sharing plan which meets
the requirements for gualification under section 401 of the In-
ternal Revenue Code of 1954, (B} an annnity plan which
meets the requircments for the deduction of the employer's
contribntions under section 404(a}2) of such Code,? or (C}) a
governmental plan as defined in section 414(d) of such Code?®
which has heeu established by an employer for the exclusive
benefit of its employces or their beneficiaries for the purpose
of distributing to such employces or their beneficiaries the cor-
pus and income of the funds accumulated under such plan, if
under such plan it is impossible, prior to the satisfaction of all
liabilities with rcspect to such employees and their hene-
ficiarics, for any part of Lthe corpus or income to he used for,
or diverted to, purposcs other than the exclusive benefit of
such employees or their beneficiaries, other than any plan de-
scribed in clause (A), (B), or (C) of this paragraph (1) the con-
tribulions under which are held in a single trust fund or in a
separate accouul maintained by an insurance company for a
single employer and under which an amount in exeess of the
employer’s contribution is allocated to the purchase of securi-
ties {other than inleresls or participations in the trust or sepa-
rate account itsell) issued by the employer or any company di-
reclly or indirectly controlling, controlled by, or under common
conlrol with the employer, (ii) which covers employecs some or
all of whom are employees within the meaning of section
401(c}1} of such Code, or (iii} which is a plan fnnded by an an-
nuity conlract described in section 403(b)% of such Code. The
Commission, by rules and regulalions or order, shall exempt
from the provisions of section 5 of thiz litle any interest or par-
ticipation issued in connccltion with a slock bonus, pension,
profit-sharing, or annuity plan which covers employees some or
all of whom are employees within the meaning of section

! Section 103(c) of the Inteimal Revenue Code of 1954 redesignated an section 103(b} by section
1801{a) 17} of Pub. L 94455 (36 U.5.C. 103(b)}L. (Printed in appendix Lo thiz valume,|
2Paragruph (7) redesignated as paragraph (13) 126 U.S.0. 103(b513)), [Tnnted in appendix
to this volume |
426 U1.8.C 401, [Printed in appendix Lo this volume ]
+26 11,5.C. 404{aX 2], [Prinled in appendix to this volume |
5326 17.5.C, 414id). [Printed in appendix to this velume.]
528 5.0 403b). [Printed 10 appendix to this volume, |
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401(c)1) of the Internal Revenue Code of 1954, if and to ihe
extent that the Commission determines this Lo be nccessary or
appropriale in the public interest and consistent with the pro-
tection of investors and the purposes fairly intended by the pol-
icy and provisions of this title. For purposes of this paragraph,
a security issued or guaranteed by a bank shall not include
any interest or participation in any collective trust fund main-
tained by a bank; and the term “bank” means any national
bank, or any banking institution organized under the laws of
any State, territory, or the District of Columbia, the business
of which is substantially confined to banking and is superviscd
by the State or territoriu]l banking commission or similar offi-
cial; except that in the case of a common trust fund or similar
fund, or a collective trust fund, the lerm “bank” has the same
meaning as in the Investment Company Act of 1940;

(3] Any note, dralt, bill of exchange, or banker’s acceptance
which arises ont of a currant iransaclion ar the proceeds of
which have been or are to be used for eurrent transactions, and
which has a rmaturity at the time of issuance of not exceeding
njne months, exclusive of days of grace, or any renewal thereol
the maturity of which is likewise limited;

{4) Any security issued by a person organized and operaled
exclusively [or religious, educational, benevolent, [raternal,
chariiable, or reformatory purposes aud not for pecuniary
profit, und no part of the net carnings of which inures ta the
henefit of any person, private stockholder, or individual; or any
security of a fund that is excluded from the definition of an
investment company under section 3(c)}10)%B) of the Invest-
ment Company Act of 1940;

(5) Any security issued (A) by a savings and loan associa-
tion, building and loan association, cooperalive hank, home-
stead association, or similar institution, which is supervised
and cxamined hy Statc or Federal authority having supervision
over any such institutien; or (B) hy (1) a farmer’s cooperative
organizalion exempt from Lax under seetion 521 of the Internal
Revenue Code of 1954, (i1} a corporation described in seclion
501(c}16) of snch Code? and exempt from tax under section
501(a) of such Code, or (ili} a corporation described in scclion
501(c)(2) of such Code which 15 exempt {rom tax under seclion
501(a) of such Code and is organized [or the exclusive purposc
of holding title to property, colleeting income therefrom, and
turning over the entire amount thereofl, less expenses, to an
orgauization or corporation described in clause (1} or (i1);

(6) Any interest in a railroad equipment trust. For pur-
poses of this paragraph “interest in a railroad cquipment irust”
means any interest in an equipment lrust, lease, conditional
sales contract, or other similar arrangement entered into,
issued, assumed, guaranteed by, or for the benefit of, a com-
mon carrier 10 finance the acquisition of rolling stock, includ-
ing molive power;

126 US.C 521, [Prinied in appendix 1o this volume.]
226 U.S.C 501{cH16). |Printed in appendix (o this volume.]
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(7) Certificates issued by a receiver or by a truslee in
bankruptcy, with the approval of the court;

(8) Any insurance or endowment policy or annuity contract
or optional annuity contract, issued by a corporation subject to
the supervision of the insurance commissioner, bank commis-
sioner, or any agency or officer performing like [unctions, of
any Staie or Territory of the United States or the Dislrict of
Columnbia;?

(9) Except with respect to a security exchanged in a cuse
under title 11, any security exchanged by the issuer with its
exisling security holders exclusively where no eommission or
other remuneralion is paid or given directly or indirectly for
soliciting such exchange;

{10) Except with respect to a security cxchanged in a4 case
under title 11, any security which is issued in cxchange {for onc
or more bona fide outstanding securities, claims cr property in-
lerests, or partly in such exchange aud partly for cash, where
the terins and condilions of such issuauce and exchange are
approved, after a hearing upon the fairness of such terms and
conditions at which all persons to whom it is proposed to issuc
securities in such exchange shall have the right to appcar, by
any court, or by any official or agency of the United States, or
by any State or Territorial banking or insurance commission or
other govermincntal authority expressly authorized hy law to
grant such approval;

(11} Any sccurity which is a part of an issue offcred and
s0ld only Lo persons resident within a single State or Territory,
where the issuer of such security is a person resident and
doing business within or, if a corporation, incorporated by and
doing business within, such State or Territory.

(12) Any equity securily issued in conneclion with the ac-
quisition by a holding company of a bank uuder section 3(a) of
the Bank Holding Company Act of 1956 or a savings associa-
tion under section 10{e} of the Home Owners’ Loan Act, if

(A) the acquisition eccurs solely as part of a reorga-
nization in which security holders exchange their sharcs of
a bank or saviugs associaliou for shares of a newly formed
holding company with no significant assets olher than
securities of the bank or saviugs association and the exist-
ing subsidiaries of the bank or savings associalion;

(B) the secnrity holders receive, after that reorganiza-
tion, substantially the same proportional share interests in
the holding company as they held in the bank or savings
association, except for mominal changes in shareholders’
interests resulting from lawful elimination of fractional in-
lerests and the exercisc of dissenting shareholders’ rights
under State or Federal law;

(C) the rights and intcrests of security holders in the
holding company are substantially the same as Lhose in
the bank or savings association prior to the iransaction,
other than as may be required by law; and

1But see section 24{d) of the Investmenl Company Act of 1940, nfra.
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(D) the holding company has substantially the same
assels and liabililies, on a consclidated basis, as the bank
or savings association had prier to the transaction.

For purpeses of this paragraph, the term “savings association”

means a savings association (as defined in section 3(b) of the

Federal Depcsil Insnrance Act) the deposits of which are in-

sured by the Federal Deposit Insurance Corporation.

{13) Any security issucd by or any interest or participation
in any church plan, company or account that is cxcluded from

the definition of an investment company under section 3(c)(14)

of the Investment Company Act of 1940,

{14) Any security futures product that is—

(A) cleared hy a clearing agencey registered under sec-
tion 17A of the Sccurities Exchange Acl of 1934 or cxempt
[rom regislration under subsection (hX7) of such scction
17A; and

(B) traded on a national securiiies exchange or a na-
tional securities association registered pursuant to section
15A(a) of the Sccurities Exchange Act of 1934,

(b} The Commission may [rom time {o time by its rules and
regulations, and subject to such terms and condilions as may he
presvribed therein, add any class of securities to the sccurities
exempted as provided in this seclion, if it finds that the enforce-
ment ol this litle with respect to such securities is not necessary
in the public interest and lor the protection ol investors by reason
of the small amount involved or the limited character of the public
offering; but no issue ol securities shall be exempted under this
subsection wherc the aggregate amount at which snch isgue is of-
[cred to the public exceeds $5,000,000.

{¢) The Commission may [rom time to time by its rules and
regulations and subject Lo such terms and conditions as may be
prescribed therein, add to the securities exempted as provided in
this section any class of securitics issued by a small husiness
invesinient company under the Small Business Investment Act of
19587 if il finds, having regard to the purposes of that AcL, thal
the enlorcement of this Act with respect to such securitics is not
necessary in the public interest and for the protection ol investors.

EXEMPTED TRANSACTIONS 2

SEC. 4. [77d] The provisions of section 5 shall not apply to—

(1) transactions by any person other than an issuer, under-
wriler, or dealer.

(2} transactions by an issuer not involving any public affer-
ing.
(3) transaclions by a dealer (including an underwriter no
longer ucting as an underwriter in respect of the security in-
volved in such transaction), except—

{A) transactions taking place prior to the expiration of
forty days after the first date upen which the security was
bonz fide offered to the publie by the issuer or by cr
through an underwriter,

115 US.C 861 el seq.
28ex additional exemption contained at 11 ULS.C, 1145. [Printad 1n appendix wo this volume )
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(B) lransactions in a security as to which a registra-
tion statement has heen filed taking place prior to the
expiration of forly days after the effective date of such reg-
istration statcment or prior to the expiration of forly days
after the first date upon which the securily was bona fidc
offcred to the public by thc issucr or by or through an
underwriter after such effective date, whichever is later
{excluding in the computation of such ferty days any time
during which a stop order issued under section 8 is in el-
fect as to the security), or such shorter period as the Com-
mission may spectly hy rules and regulalions or order, and

(C) transactions as to securilies constituting the whole
or a part of an unsold allotment to or suhseription by such
dealer as a participant in the distribution of such sccuri-
Lies by the issuer or hy or through an underwriter.

With respect to transactions referred to in clause (B), if securi-
tics of the issuer have not previously been sold pursuant Lo an
earlier cffeclive rcgistration statement the applicable period,
instead of forty days, shall be ninety days, or such shorter pe-
riod as the Commission may specifly by rules and regulations
or order,

(4) brokers’ transactions cxecuted upon customers’ orders
on any exchange or in the over-the-counter market but not the
solicitation of such orders.

(5MA) Transactions involving offers or sales of one or more
promissory notes dircetly secured by a first lien on a single
parccl of real estate upon which is lTocated a dwelling or other
residential or commercial structure, and participation intercsts
iu such notes—

{i) where such securities are originated by a savings
and loan association, savings bank, commercial hank, or
similar bauking institution which is supervised and cxam-
ined by a Federal or Stale anthority, and arc offered and
sold suhject Lo the following conditions:

{a) the minimum agpregate sales pricc per pur-
chaser shall not be less than $250,000;

(b) the purchaser shall pay cash either at the timec
of the sale or within sixty days thereof; and

{c) each purchaser shall buy for his own account
only; or

(ii} wherc such securities are originaled by a mort-
gagee approved by the Secretary of Housing and Urban
Development pursuant to sections 203 and 2111 of the Na-
tional Housing Act and are offered or sold subject to the
three conditions specified in suhparagraph (A)(i) to any
institution described in snch subparagraph or to any insnr-
ance company subject to the supervision of the insurance
commissioner, or any agency or officer performing like
function, of any State or territory of the United Statcs or
the District of Columbia, or the Federal Home Loan Morl-

112 18,0, 1709, 1715,
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gage Corporation, the Federal National Mortgage Associa-

tion, or the Government National Morigage Association.

{B) Transactions between any ol the enlities described in
subparagraph {A)i) or (A)ii) hercol involving non-assignable
contracts to buy or sell the foregoing securities which are Lo be
completed within two years, where the seller of (he furegoing
securities pursuant to any such contract is one of the parties
deseribed in subparagraph (A)i) or (A)Xii) who may criginate
such secnrities and the purchaser of such securities pursuuni
to any such contract is any institulion described in subpara-
graph (A)i} or any insurance company described in subpara-
graph (AXii), the Federal Home Loan Mortgage Corporation,
Federal National Mortgage Association, or the Government Na-
tional Mortgage Association and where the foregoing securities
are subject to the three eonditions for sale set forth in suhpara-
graphs (AXi) (a) through (c).

(C) The exemplion provided by subparagraphs (A) and (B)
hereof shall not apply to resales of the securities acquired pur-
suant thereto, unless each of the conditions for sale contained
in subparagraphs (A)X1) (a) through (¢} are satlisficd.

(6) transaclions involving offers or sales by an issuer solely
to one or more accredited investors, if the aggregate oflering
price of an issue of securities offered in reliance on this para-
oraph does not exceed the amount allowed under section 3(b}
of this title, if there is no advertising or public solicitation in
connection with the transaction by the issuer or anyone acting
on the issuer's behalf, and if the issuer files such notice with
the Commission as the Commission shall prescribe.

PROHIBITIONS HELATING TO INTERSTATE COMMERCE AND TIHE MAILS

Sec. 5. [77el {a) Unless a registration statement is in efTeci
as 1o a sccurity, it shall be unlawful for any person, directly or
indirectly

{1) to make use of any means or instruments of transpor-
tation or communication in interstate commerce or of the mails
to scll such security through the use or medium of any pro-
spectus or otherwise; or

(2} to carry or cause to be carried through the mails or in
interstate commerce, by any means or instrumenls of transpor-
tation, any such security for the purpose of sale or for delivery
alter sale.

(b) It shall be unlawful for any person, directly or indirectly—

{1) Lo make usc of any means or instruments of Lranspor-
tation or communication in interstate comnierce or of the mails
to carry or transmit any prospectus relating Lo any security
with respeet to which a registration statement has been filed
under this title, unless such prospectus mects the require-
ments of section 10; or

(2) 10 carry or cause to be carried through the mails or in
interstate commerce any such sceurity {or the purpose of sale

or for delivery after sale, unless accompanied or preceded by a

prospectus that meets the requirements ol subsection (a) of

section 10.
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(c) It shall be unlawful for any person, directly or indirectly,
to make use ol any meuns or instruments of transporiation or com-
munication in interstale commerce or of the mails to offer to sell
or offer to buy through the use or medium of any prospectus or oth-
erwise any security, nnless a registration statement has been filed
as to such security, or while the registration statement is the sub-
ject of a refusal order or stop order or (prior Lo the eilective datc
of the registration stalement) any public proceeding or examination
under section 8.

REGISTRATION OF SECURITIES AND SIGNING OF REGISTRATION
STATEMENT

Src. 8, [771] (a) Any sccurily may be registered with the Com-
mission under the terms and conditions hereinafter provided, by fil-
ing a registration statement in triplicate, at leasi one of which
shall be signed by cach issuer, its principal executive olficer or offi-
cers, its principal financial officer, ils comptlroller or principal ae-
counting olficer, and the majority of its board of dircetors or per-
sons performing similar functions {er, if there is no board of direc-
tors or persons performing similar functions, by the majority of the
persons or hoard having the power of management of the iasuer),
and in case the issuer is a foreign or Territorial person by its duly
authorized representative in the United States; cxcept that when
such registration statement relates to a securitly issued by a forcign
government, or political subdivision thereof, it need be signed ouly
by the underwriter of such security. Signatures of all such persons
when written on the said registralion statements shall be pre-
sumed Lo have been su written by authority of the person whosc
signature is so affixed and the burden of proof, in the event such
aulhority shall be denicd, shall be upon the purly denying the
same. The affixing of any signalure without the anthority of the
purpurted signer shall constitute a violation of this title. A registra-
tion stutement shall be deemed effective only as Lo the securities
specified therein as proposed to be cflered.

{b} REGISTEATION FEE.—

(1) RECOVERY OF COST OF SERVICES.—The Commission
shall, in accordance with ihis subseclion,! collect registralion
fees thal are designed to recover the costs to the governmient
of the securities registration process, aud costs related o such
process, including enforecinent activities, policy and rule-
making activities, administration, legal sgervices, and inter-
national regulatory activities.

(2) FEE PAYMENT REQUIRED —At the time of filing a reg-
istralion statement, the applicant shall pay to the Commission
a fee at a rate that shall be equal to $82 per $1,000,000 of the
maximum aggregale price at which such securities are pro-
pused Lo be offered, except that during fiscal year 2003 and any
succeeding Tiscal year such fee shall be adjusted pursuant to
paragraph (5} or (8).

(3) OFFSETTING COLLECTIONS.—Fees collected pursuant to
this suhsection [or any fiscal year—

! But see sections 24le} and 24(1) of the Investmenl Company Aci of 1940, infra,
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washingtou, D.C. 20549

REGULATION 701

EXEMPTION FOR OFFERS AND SALES OF SECURITIES
PURSUANT TO CERTAIN COMPENSATORY BENEFIT PLLANS
AND CONTRACTS RELATING TO COMPENSATION

PRELIMINARY NOTES

1. This seclion relates 1o transactions exempted from the registration requirements ol seetion 5 of
the Act (15 U.S.C. 77¢). Thesc transactions are not exempt from the antifraud, civil liability, or
other provisions of the fedcral securities laws. Issuers and persons aeting on their hehalf have an
ohligation to provide investors with disclosure adequate to satisfy the antifraud provisions of
the federal secunties laws.

2. In addition fo comnplying with this section, the issucr also must comply with any applicable stale
Jaw rclating to the offer and sale of secunities.

3. An issuer that attempts to comply with this section, but fails to do so, may claim any other
excmption that is availablc.

4. This section 1s available only to the issuer of the securitics. Affiliales of the 1ssuer may not use
this section to offcr or sell securities. This scction also does not cover resales of securilies by
any person. This seetion provides an excmplion only [or the transactions in which the securities
are offered or sold by the issucr, not for the secunties themselves.

Lh

. The purpose of this scction is to provide an exemption from the registration requirements of the
Act for sceuritics issued in compensatory circumstances. This section 1s not avatlable for plans
or schemes to circumvent this purpose, such as to raise capital. This section also is not available
to exempt any transaction that ig in technical compliance with this section but is part of a plan
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or scheme to evade the registration provisions of the Acl, In any of these cases, registration
under the Act is required unless another exemption 1s available.

(a) Exemption. Offers and sales made in compliance with all of the conditions of this section are
exempt from section 5 of the Act (15 U.S.C. 77¢).

(b} Issuers eligible to use this section.

(1) General This scction is available 1o any issucr that is not subject to the reporting
requiremcnis of section 13 or 15(d) of the Securities Exchange Act of 1934 (the
"Exchange Act”) (15 U.S.C. 78m or 780(d)) and is not an investment company registered
or required to be registered under the Investment Company Act of 1940 (15 U.S.C. 80a-1
et seq.).

(2) Issuers that become subject to reporting. 1f an issuer becomes subject to the reporting
requirements of section 13 or 15(d) of the Exchange Act (15 U.S.C. 78m or 780(d)) alter
it has made offers complying with this scciion, the issucr may nevertheless rely on this
scetion Lo sell the sccuritics previously offercd to the persons to whom those offers were
made.

(3) Guarantees by reporting companies. An issucr subject 1o the reporting requirements of
scction 13 or 15(d) of the Exchange Act (15 U.S.C. 78m, 780(d})) may rcly on this section
if it is merely guarantecing the payment of a subsidiary's sccurities thal are sold under this
section.

(¢} Transactions exempted by this section. This section excmpts offers and sales of sccurilies
(including plan intcrests and gnarantees pursuant to paragraph (d)(2)(ii) of this seclion) under
a wntten compensatory benefit plan (or wrillen compensation contracl) established by the
issuer, ils parents, ils majority-owned subsidiaries or majority-owned subsidiaries of the
issuer's parcnl, for the participation of their employces, dircclors, general pariners, trustces
{wherc the issuer is a business trust), officers, or consultants and advisors, and their fanuly
members who acquire such securities from such persons through gilts or domestic rclations
orders. This section exempts offers and sales to former employees, directors, general partners,
trustecs, officers, consultants and advisors only if such persons were cmployed hy or
providing services to the issucr at the time the securities were offered. In addition, the term
"employec” includes insurance agents who are exclusive agents of the issuer, its subsidiaries
or parents, or derive more than 50% of their annual income from those entities.

(1) Special requirements for consultants and advisors. This section is availahle lo
consultants and advisors only if:

(1) They are natural pcrsons;

(i) They provide bona fide services to the issuer, its parcnts, its majority-owned
subsidiaries or majority-owned subsidiaries of the issner's parent; and

(11) The scrvices are not in conneetion with the offcr or sale of secnrities in a
capital-raising transaction, and do not directly or indirectly pronioie or maintain a
market for the 1ssucr's securitics.

(2) Definition of "Compensatory Benefit Plan," For purposcs of this section, a
compensatory benefit plan 1s any purchase, savings, option, benus, stock appreciation,

2of5 4/30/2007 2:17 PM




Regulation 701

Iofs

profit sharing, thrift, inccntive, deferred compensation, pension or similar plan.

(3) Definition of " Family Member." For purposes of this section, family member includes
any child, stepchild, grandchild, parent, stepparcnt, grandparent, spouse, former spouse,
sibling, niece, nephew, mother-in-law, father-in-law, son-in-law, daughter-in-law,
brother-in-law, or sister-in-law, including adoptive relationships, any person sharing the
cmployee’s household (other than a tenant or employee), a trust in which these persons
have more than fifty percent of the beneficial intcrest, a foundation in which these persons
(or the employee) eontrol the management of assets, and any other entity in which these
persons (or the employee) own more than fifty percent of Lhe voting intercsts.

(d) Amounts that may be sold.

(1) Offers. Any amount of securities may be offered in reliance on this scction. However, for
purposes of this seclion, sales of securities underlying options musi he counted as sales on
the date of the option grant.

(2) Sales. The aggregatc sales price or amount of securities sold in reliance on this section
during any consccutive }2-month period must not ¢xceed the greatest of the following:

(i) $1,000,000;

(11} 15% of the total assets of the issuer (or of the issucr's parcnt if the issuer is a
wholly-owned suhsidiary and the securities represent obligations that the parent fully
and unconditionally guarantecs), mcasured at the issuer's most recent balance sheet
date (if no oldcr than its last fiscal year end); or

(ii1) 15% of th¢ outstanding amount of the class of securities being offercd and seld in
rcliance on this section, measured at the issuer's most recent balance sbeet date (if no
older than its last fiscal year cnd).

(3) Rules for calculating prices and amounts.

(1) Aggregate sales price. The tenin aggregate sales price means the sum of all cash,
property. notes, cancellation of debt or other consideration received or to be received
hy the issuer for the sale of the securities. Non-cash consideration must be valued hy
refercnec to hona fide sales of that consideration made within a reasonable time or,
in the absence of such sales, on the fair value as detenmnined by an accepted standard.
The value of services exchanged for securitics issued must he measured by reference
to the value of the securities issued. Options must be valued based on the exercise
price of the oplion.

(11} Time of the calculation. With respect to options to purchase sceurities, the
aggregate sales price is determined when an oplion grant is made (without regard to
when the option becomes excrcisable). With respect to other securitics, the
calculation is made on the date of sale. With respect to deferred compensation or
similar plans, the calculation is made when the irevocable election to defer is made.

(iii) Derivative securities. In caleulaling outstanding sccurilics for purposes of paragraph
(d)(2)(iit) of this scction, treat the securities underlying all currently cxercisable or
convcrtible options, wartants, rights or other securities, other than those issued
under Lhis exemption, as outstanding. In calculating the amount of securitics sold for
other purposcs of paragraph (d)(2) of this section, count the amount of securities that
would be acquired upon excrcise or conversion in conncclion with sales of options,
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wairants, rights or other exercisable or convertible sccuritics, including those to be
1ssued under thts exemption.

(1v) Other exemptions. Amounts of securitics sold in reliance on tbis seclion do not
affect "aggregale offering prices" in other exemptions, and amounts of securilies
sold in reliance on other exemiptions do not affect the amount that may be sold in
reliance on this section.

(c) Disclosure that must be provided. The 1ssuer must deliver to investors a copy of the
compcnsatory benefit plan or the contract, as applicable. In addition, if the aggregate sales
pricc or amonnt of sccurities sold during any consecutive 12-month period exceeds $5 million,

the issucr must deliver the following disclosure to investors a reasonable period of time hefore
the date of sale:

(1) Ifthe plan is subject to the Employce Retirement Incomc Security Act ol 1974 ("ERISA")
(29 U.S.C. 1104 - 1107), a copy of the summary plan deseription required by ERISA;

(2) If the plan 1s not subject to ERISA, a summary of the matenal terms of the plan;

(3) Information about the risks associatcd with investment in the sccurities sold pursuant to
the compensatory bencfit plan or compensation contract; and

(4) Financial statements required to be furnished by Part F/S ol Form 1-A (Regulation A

Forcign private issuers as defined in §230.405 must provide a reconciliation to generally
accepted accounting prineciples in the United States (U. S. GAAP) i[ their financial
(§249.220f of this chapter)). The finaneial statements required by this section mus! be as
of a dale no more than 180 days before the sale of securities in relianec on this exemption,

(5) If the issuer is rclying on paragraph (d)(2)(11) of this section 1o use its parent's lotal assets
to determine the amount of securitics that may be sold, the parcnt's financial statements
must be delivered. 1f the parent 1s subject to the reporting requirements of scetion 13 or
15(d) of the Exchange Act (15 U.S.C. 781n or 780(d)), the financial statements of the

20 of Revujation S-13 (§228.310 of this chapter), as applicable, must be delivered.

(6) If the sale involves a sloek option or other derivative seeurity, the issuer must deliver
disclosure a rcasonable period of time before the date of exereise or conversion. For
deferred compensation or similar plans, the issuer must deliver disclosure to investors a
reasonable period ol time hefore the date the irrevocable clection to defer is made.

(D) No integration with other offerings. Offers and sales exeinpt under this seetion are deemed to
be a part of a single, disercte offering and are not subjecl to integration with any other offers
or sales, whether registered under the Act or otherwise exempt from the registration
requirements of the Act.

(g) Resale limitations.

(1) Securities issucd under this section are decemed to be "restricted securities” as defined in
§230.144.

(2) Resales of sccurities issued pursuant to this section must be in eomphiance with the
registration requirements of the Act or an exemption [rom thosc requirements.
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(3) Ninety days after the issuer becomes subject to the reporting requirements of section 13 or
15(d) of the Exchange Act (15 U.S.C. 78m or 780(d)), securities issued under this section
may be resold by persons who are not affiliates (as defined in $230. |44) in reliance on

§230.144 witbout compliance with paragrapbs (c), (d), {(¢) and (h) of §230.144, and by
affiliates withoul compliance with paragrapb (d) of §230.144.
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Washington, D.C. 20549
REGULATION D

RULES GOVERNING THE LIMITED OFFER AND SALE OF SECURITIES
WITHOUT REGISTRATION UNDERTHE SECURITIES ACT OF 1933

Preliminary Notes

1.

ta

O,

The lollowing rules relate to transactions exempled from the registration requirements of section 5 af the Securities Aet
of 1933 (the “Act™)[153 U.5.C 77aelseq., as amended]. Such trausactions are not exempt from the antifraud, civil liability,
orother provisions of the (ederal securities laws Issuergare reminded oftheirobligation to provide such further muterial
information, if any, as may he necessary (0 make the informalion required under this regulanon, in hight of the
circurnstances under which it s furnisbed, not misleading,.

Nothing in these rules obviates the need to comply with any applicable staic law relating to the offer and sale of securinies.
Regulution Disintended to be a basic clementin a uniform system of federal-state hmited offering exemptions consistent
with the provisions of scctions 18 and 19(c) of the Act. In those states that have adopted Regulation D, or any version
of Regulation D, special attention should be directed Lo the apphicable siate laws and regulations, including thosc relating
toregistration of persons whoreceive remuneralion in conneclion with the offer und sale of securities, to disqualification
of issuers and other persons associated with offerings based on state administrative orders or Judgmeals, and 1o
requirements for filings of notices of salcs.

Atlempted compliance with any rule in Regulation D does nol act as un exclusive election; the issuer can also claim the
avallahility ol anv other applicable exemption. For instance, an 1ssuer's failure to sanisfy all the teruis and conditions of
Rulc 306 shall not ratsc any presnmption that the exemption pravided hy section 4(2}) of the Act 1s not available.

These rules arc available only 1o the issner of the securities and not 1o any affiliate of that issuer or to any other person
for resales of the 1ssuer’s securities. The rules provide an exemption only for the transactions in which the secunilies are
offered or sold hy the i1ssuer, not for the securitics themselves.

These rules may be used for business combinations that invoelve sales by virtue ol Rule 145¢a) (17 CFR 230.145(a)) or
otherwise

In view al the objectives of Lhese rules and the policies underlying the Act, Regulation 1D 1s not available 1o any issuer
for any transaction or chain of transactions that, although in technical compliance with these rules, 1s part ol 2 plan or
scheme to evade the registration provisions of the Act. In such cases, registration under the Act is regnired.

Sceurities offered and sold outside the United States in aceordance with Regulation S need not be registered under the
Act. Scc Release No, 33-68613. Regulation 8 may be relied upon for such offers and sales evenifcoincident offers and sales
are made in aceordance with Repulation D inside the United Slales. Thus, for example. persons who arc oficred and sold
securities in accordance with Regulation 8 would not be counted in the calenlation of the number of purchasers under
Regulation ID. Similarly, proceeds from such sales would not be included inthe aggregate offering price The provisions
ol this note, however, do not apply il the 1ssuer elects to rely solely on Regulation D fnr offers or sales {o persons made
ouiside the United States.

Defnitions and Terms Used in Repuiution D

Reg. § 230.501. Asused in Regulation D1§§ 230.501-230.508], the following terms shall have the meaning indicaled:

(a) Accredited investor, “Accredited investor” shall mcan any person who comes within any ol the (ollowing categories,
or who the issuer reasonably believes comes within any of the following calegories, at the time ol the salc of the
sceurilies to that person:

SEEATTACHED INTERPRETIVE RELEASE 33-6455
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{b)

(e)

{d)

{¢)

{1y Any bank as dcfined in section 3(a)(2) of the Act, or any savings and loan association or other ingtilution as
defined inscction 3{a)(5)A}ofthe Act whetheracting in its individual or fiduciary capacity; any brokeror dealer
registered pursuant to section 15 of the Securitics Exchange Act of 1934; any insurance company as defined in
section 2(13) of the Act; any investment company registered under the Investment Company Act of 1940 or a
business development company as defined in section 2(a)(48) of thut Act, any Small Business Investment
Company licensed by the U S. Small Business Adniinistration under section 301 (¢} or (d) of the Small Business
[nvestment Actof 1958; any plan established and maintained by a state, its political subdivisions, or any agency
or mstrumentality of a stale or its political subdivisions, for the benefit of its employces, 1f such plan has total
assets inexcess of $5,000,000; any cmployee benefit plan within the meaning ofthe Employee Retirement income
Security Act ol 1974 1f the investment decision is made by a plan fiduciary, as defined in section 3{21) ol such
Act, which 18 erther a hank, savings and loan association, insurance company, or r¢gistered adviser, or if the
cmployee beneflitplan has total assets in excess of $5,000,000 or, ifa sclf-dirccted plan, with investment decisions
madc solely by persons that are aceredited investors,

{2} Any privale business development company as defined in section 202{a)(22) of the Investmeut Advisers Act of
1940,

{33 Any organizalion described 10 section 501(c)(3} of the Internal Revenue Code, corporation, Massacbuserts or
similar business trust, or partnership, not formed for the specific purposc ofacquiring the securites offered, with
lotal asscts inexcess of $5,000,000;

(4) Any director, cxecutive officer, or genceral partner of the 1ssuer of the securities heing offered or sold, or any
director, executive officer, or general partner of a genceral partner of that issuer;

{5} Any natural person whose individual net worth, or joint net worth with that person’s spouse, at the time of his
purchase exceeds $1,000,004;

(6} Any natural person who had an individual income in excess o' $200,000 1n each of the two most recent years or
joint income with that person’s spouse in excess of 300,000 in cach ol those years and has a reasonable
expeclation of reaching the sanie income level in the eurrent year;

(7Y Anytrust,withrotal assetsinexcess ol 35,000,000, not formed for the speeific purpose oracquinng Lthe securitics
offered, whose purchase 18 directed by a sophistucated person as descrihed in § 230.506(b){(2}(11); and

(8) Any entity in which all of the equity owners arc aceredited invesiors.

Affitiate. An—affiliate” of, orperson*affiliated” with, a specified person shall mean a person that dircetly, or indirectly
through onc or more intermediaries, controls oris controlied by, oris under common control with, the person specified.

Aggregate offering price “Aggregate offering price” shall mean the sum of all cash, services, property, notes,
cancellation of debr, or other consideration to be recerved by an issuer for issuance ofits sccurities. Where securities
are being offered flor both cash and non-cash consideration, the aggregaic oflering price shall be based on the price
al which the securitics are offered for cash. Any portion of the aggregate offering price attributable to cash received
in 4 Toreign currency shall be ranslated mto United States corrency at the currency exchange rate in cffect ar a
reasonable time priorto or on the date ofthe sale ol the seeurities. 1 sceurities are not offered for cash, the aggregate
offering price shall be based on the value of the consideration as cslablished by bona fide sales of that consideration
made within a reasonable e, or, in the ahsence ol sales, on the far value as determined by an accepied standard.
Such valuations of non-cash consideration must be reasonable at the lime made.

Husingss combinarion. "Business combination” shall mcan any iransaction of the type specilied in paragraph {a) of
Rule 145 under the Act (17 CFR 230.143) and any transaction involving the acquisition by one issuer, in exchange
for all or a part ol 1ts own or Lts parent’s stock, ol stock of another issuer if, immediatcly after the acquisition, the
aequiring issuer has control nf the other 1ssuer (whether or not it had control before the acquisition).

Culeulation of number of purchasers. Tor purposes of caleulating the number of purchasers under §§ 230.503(b) and
230.506(b)enly, the following shall apply:

(1} The lollowing purchasers shall be excluded:

(it Any rclative, spouse or relative of the spouse of a purchaser who has the saine principal residenec as the
purchaser;




(f)

{2

(h}

(i) Any trust or cslalc in which a purchaser and any of the persons related to him as‘spcciﬁed @nlpafagraph
() 1)(1) or (e)(1)(ii1) of this § 230.501 eollectively have more than 50 percent ol the beneficial interest
{excluding conlingent interests};

{iti} Any corporation or other organization of which a purchaser and any of the persons related to him as specified
inparagraph (e)(1}(i) or {e)(1)(ii) of this § 230.501 collecuvely are bencficlal owners e[more than 50 percent
ol the cquity securitics {excluding dircctors’ qualifying shares) or cquily interests; and

(1v) Any accredited investor.

{2} A corporation, parinership or other entity shall be counted as one purchaser. [T, however, that entity 15 organized
for the specific purpose of acquiting the sccurilies offered and is nol an acerediled investor under paragraph (a)(8)
of this section, then cach beneficial owner of cquily securities or egquily interests in the enfity shall countas a
separatc purchaser for all provisions of Regulation D (§§ 230.501-230.508), except 1o the ¢xtent provided in
paragraph (e)(1) of this scclion.

() A non-contrihutory employce benefil plan within the mcaning of Title [ of the Employee Retirement Income
Security Actof 1974 shall he counted as one purchaser where the trustee makes all investment decisions for the
plan.

Note: The sssuct must satisly all the other provistons of Regulanon D lor all purchasers whether or not they are
included in calculatng the number ol purchasers. Clients of an investment adviser or customers ol a hroker or dealer
shall be considered the “purchasers” under Regulation D regardless of the amount of discretion given to the
investment adviser or broker or dealer o act on behalf of the client or customer.

Execurive officer. *Executive officer” shall mcan the president, any viee prestdent in charge of a principal business
unit, division or lunction {such as sales, administration or finance), any other oflicer who performs a policy making
Functiou, or any other person who performs similar policy making functions lor the 1ssuer. Execulive officers of
subsidiarics may he deemed exeentive officers of theissuerifthey perform such policy making functions for the 1ssuer,

fssier. The definmtion of the term “issuer” in section 2(4 ) of the Actshall apply, except that in the case of a proceeding
under the FFederal Bankruptey Code (11 U.§.C. 101 el seq.], the trustee or debtor in possession shall be considered
the issuer in an offering under a plan or reorgamization, if the securities are (o he 1ssucd under the plan.

Purchaser representuttve. “Purchaser representative” shall mean any person who satisfics all of the following
conditions or who the 1s5suer reasonably believes sausfies all of the following conditions:

(1} Isnotanaffiliate, director, officer or other employee of the issucr, or benelicial owner of 10 percent or more ol
any class of the cquily sceurities or 10 pereent or more of the equily interest in (he issuer, excepl where the
purchaser is:

(i) A rclative of the purchaser representlative hy hlood, marriage or adoption and not more remote than a first
cousin;

(i) A trust or cstate in which the purchaser representative and any persons related to hiun as specified in
paragraph (B(1Y{(1) or (h}(1)(in) of this § 230.501 collectively have more than 50 percent ol the beneficial
interest {excluding contingent interest) or el wlhich the purchaser representative serves as trusice, exceutor,
or inany similar capacily; or

{1y A corporation or other organization of which the purchaser representative and aoy persons related to him
asspeeified in paragraph (h)(13(i) or ()(1)(ii) of this § 230.501 collectively are the benceficial owners of more
than 50 pereent of the equity sceurities (excluding directors’ qualifying shares) or equity interests;

{2) Tlas such knowledge and experience in financial and business matiers thal he 1s capable of evaluaung, alene. or

together with other purchaser representatives of the purchaser, or together with the purchaser, the merits and
risks of the prospeclive investment;

(3) Is acknowledped by the purchaser in writing, during the course of the transaction, to be his purchaser
representalive 1n conncction with evaluating the merits and risks of the prospective investment, and

{4} Discloscstothe purchaser in writing a reasonable (ime prior to the sale of securities to that purchaser any material
relationship between himself or his affiliates and the 1ssuer or its affiliates that then exists, that 18 mutually

3




understood to be contcmplated, or that has existed at any time during the previous two years, and any
compensation received or to be reeeived as a result of such relationship.

Note !: A person acting as a purchaser representative should consider the applicability of (he registration and
antifraud provisions relating 1o brokers and dealers under the Sceurities Exchange Actof 1934 (“Exchange Act™) [15
U §.C. 78a et seq., as amended] and relating o investiment adviscrs under the [nvestment Adviscrs Act of 1940,

Note 2: The acknowledgment required by paragraph {(h)}(3) and the disclosure required by paragraph (h)(4) of this
§ 230.501 must he made with specific reference Lo each prospective investment. Advance blanket acknowledgment,
such as for “all securitics transactions” or “all private placements,” 1s not sulficient.

Note 3: Disclosure ofany material relationships between the purchaser representative or his affiliates and the issucr
or1ts atfihates does not relieve the purchaser representative of his obligation to act in the interest of the purchaser.

General Conditlionslobe Mel

Reg. § 230.502. The following conditions shall bc applicable to offers and sales made under Regulation D (§§ 230.301-230.508).

(a) Integration. All sales thai are part of the same Regulation D offering must meet all of the terms and conditions of
Regulation D. Offers and sales that are inade more than six months before the start ofa Regulation D offering or are
made more than six months aficr complenion ofa Regulation D offering will notbe considered partofthal Regulation
D offering, so long as during thosc six month periods there are no offers or sales of securities by or for the issuer
that arc of the same or a simitar class as thosc offcred or sold under Regulation D, other than thosc offers or sales
ol sccuritics under an employee heneflitplan as delfined in Rule 405 under the Act [17 CFR 2304057,

Note Theterm “olfering” isnotdefined inthe Actorin Regulation D. Ifthe issucr offers or sells securities for which
the safle harbor rule in paragraph (a) ofthis § 230502 1s unavailahle. the determination as to whether separate sales
ol sccurities arc part of the same offering (i.c., arc considered “intecgraled™) depends on the particular facts and
circumstances. Generally, ransactions otherwisc mecting the requirements of an exemnption will not be integrated with

simultancous offerings being made outside the United States in compliance with Regulation S. Sec Release No, 33-
GBOY.

The following factors should be considered in determining whether offers and sales should be integrated for purposes
ol thc exemplions under Regulation D:

(1) whether the ¢ales are part of a single plan of financing,

{b) whether ithe sales invelve 1ssuance of the same class of sccuritics;

(¢) whether the sales have been made al or ahout the same time;

(d) whether the sume type of consideration is being received; and

fc) whether the sales are made for the sanic general purpose.

See Release No. 33-4552 (November 6, 19623 [2TF RO L1316]

(b} Information requirements.

(1) When information must be furnivhed.
Lfthe issuer sells sceuritics under § 230.505 or § 230.506 to any purchaser that 1snot un accredited iuvestor, the
issuer shall furnish the information spceified 1n paragraph {h)(2) of this scction to such purchaser a reasonable
time prior 1o sale The 1ssuer 18 not required to furnish the specified information to purchasers when it sclls
securities under § 230.504, or to auy acceredited investor.
Note: When an issuer provides informaton to investors pursuant Lo paragraph (h)(1), it should consider

providing such information to accredited investors as well, 1n view of the anti-fraud provisions of the federal
SCCUTILICS laws.




(2} Type of information to be furnished.

0]

()

Il the issuer is not subjcct Lo the reporting requirements of section 13 or 15(d) of the Exchange Act, at a
reasonable time prior 1o the sale of securities, the issuer shall furnish to the purchaser, to the extent material
to an understanding of the issuer, ils busincss, and the securitics being offered:

(A) Non-financial statement information. 1{the issueriseligible lo use Regulation A (§ 230.251-263), the

(B)

(©)

same kind of information as would be requircd in Part 1TofForm 1-A (§ 239.90 of this chapter). [T the issuer
tsnoleligible 1o use Regulation A, the same kind of information as required in Part [ ol a registration
statement filed undcr the Sccurities Acl on the l'orm that the issuer would be enlitled (o usc.

Financial Statement Information.

(1) Offerings up to §2,000,000. The information required in Item 310 of Regulation S-B(§ 228310 of
this chapter), except that only the issuer’s balance sheet, which shall be dated within 120 days of
the start of the offering, must be audited.

{2y Offeringsupto 87 300,001 The financial statementinformation required in Form SB-2 [§ 239.100f
this chapter]. 1T an 1ssuer, other than a limited partnership, eannot obtain audilted financial
stalements without unreasonable effort or expense, then anly the 1ssucr’s halance sheer, which
shall be dated withiu 120 days ofthe start of the offering, must be audited. 1T the issuer s a lunited
partnership and cannot obtain the required financial statements without unreasonable effort or
expense, ilmay furnish financial statements that have been prepared an the basis ol Federal income
ax requirements and cxamined and reporied on 1w aceordance with generally accepled audiling
standards by an independent public or ceruified accountant.

(3) Offeringsover §7,300,000. The financial statemeut as would be required in aregisiration statenient
filed under the Act on the farm (hal the issuer would be entitled 10 usc, If an issuer, other than a
hiniited partnership, cannot obtain audited financial stalements withoul unrcasonable effort or
cxpensc, then only the issuer’s balance shecl, which shall be dated within 120 days of the start of
the offeriug, must be audited. If the issuer is a limited parinership and cannol obiain the required
Mnancial statements without unreasonable eflort or expense, itinay furnish financial statements that
have been prepared on the basis of Federal income tax requirements and cxamined and reported on
in accordance with generally accepted auditing standards by an independcut public or certified
accountant.

1fthessueris a foreign private issucr eligible to use Form 20-F (§ 249.220f ol this chapter), the issuer
shall disclose the same kind oM iuformation required 1o be included in a registration statement filed under
the Acton the form that the issuer would be entitled to use The financial statements nced he certified
only ta the extent required by paragraph (b)(2)(IXB)({). (2) or {3} of this scction, as apprupriate.

If the issuer is subject Lo the reporting requirements of section 13 or 13{d) of the Exchange Act, at a
rcasonable time prior Lo the sale of sccurities, the issuer shall furnish 10 the purchaser the wlormation
specified in paragraph (b){2)i1){A) or (B) of this secuion, and in either eveul the informalion specificd in
paragraph (b)(2)11)C) of this scction:

{A) Theissuer’s annual reporl to shareholders for the most recent fiscal year, ifsuch annual report meets

(B3)

(<)

the requirements of § 240.142-3 or 240.14c- 3 under the Exchange Act, the definitive proxy statement filed
in connection with that aunual report, and, 1frequested by the purchaserin writing, acopy of the 1ssuer’s
maostrecent Form [0-Kand 10-KSB {17 CFR 249310 and 245.310b) underthe Exchanpe Act.

The informaton contained in an annual report an Form 10-K (§ 249.310 of (his chapler) or 10-KSB
(§ 249 310b ofthischapter) under the Exchange Actorinaregistration statementon Form $-1(§ 239 11
ofthis chapter), SB-1(§ 239 9 ofthis chapter), $B-2 (§ 239. 10 ofthis chapteryor S-11 (§ 23518 of this
chapter) under the Actoron Form 10 (§245.210 of thischapter)or Form 10-SB (§ 249.2 10bolthis chapter)
under the Exehange Act, whichever filing 1s the most reeent required to be filed.

The information contatned in any reports or documents required to be filed by the 1ssuer uuder seclions
|3(a), 14(a), 14(c}, and 15(d) of the Exchange Aet since the distribution or filing of the report or
registration statement specilied in paragraph (A) or (B), and a brief description ol the securitics being
offered, the use of the procceds from the offering, and any material changes in the issuer’s affairs that
are not disclosed in the docuuents Murnished
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{c)

(d)

(D} Ifthe issuer is a foreign private issuer, the issuer may provide in fieu of the inl"ormalionl ;pecnficd n
paragraph (b)(2)(il)(A) or (B} olthis section, the information contained in s most recent | iling on Form
20-F or Form F-1(§ 239.31 of this chapler).

(i) Exhibits required (o be filed with the Comnmission as part of a registration statement or report, other than
an anpual report o shareholders or parts of thut report lucorporated by reference ina Form 10-K and Form
10-K 8B report, need not he furnished to each purchaser that is not an accredited investor if the contents
of material exhibils are identificd and such exhibiis are made available 1o a purchaser, upon his wrilten
request, a reasonable time prinr 1o his purchase.

(1iv) At arcasonable time prior 1o the sale of securities to any purchaser that is not au accrediled invesior in a
transaction under § 230,505 or § 230,506, theissuer shall furnish to the purchaser abrieldeseription in writing
of any material written information concerning the offering (hat has been provided by the issuer Lo any
accredited inveslor but not previously delivered to such unaccredited purchascr. The issucr shall furnish
any portion or all of thys information to the purchascr, upon his written request a reasonable tme prior 10
his purchasc.

(v) Theissucrshallalso make available toeach purchascrata reasonable time priorto his purchasc of sccuritics
1natransaction under § 230,305 or 230,506 the opportunily to ask questions and rece1ve answers coneerning
the terms and conditions ol the uffering and to obtain any additional information which the issuer possesscs
orcanacquire withoul unreasonable effort or expensc thatis necessary to verily the accuracy ol information
furnished under paragraph (b)(2){(1) or {i1) of this § 230.502.

(¥1) For busincss combinations or exchange offlers, in addition to information required by Form 5-4 [17 CFR
239.25], the issuer shall provide to each purchascr at the time the plan is submitted to security holders, or,
withan exchange, during the course ofthe transaction and prior to sale, written informauon about any terms
or arrangements of the proposed transaetions thal are matcrially different from those {or all other security
holders. For purposcs of this subsectiou, an issucr which 1s not suhject to the reporting requirements of
section 13 or 15(d) of the Exchange Act may satisfy the requirements of Part I.B. or C. of Form 5-4 by
compliance with paragraph (b)(2)(1) ofthis § 230.502.

{vii) ALl areasonable ime prior to the sale of securities to any purchaser that is nol an accredited inveslorin a
transaction under § 230,505 or § 230,306, the issucr shall advisc the purchaser of the Limitations on resale

in the manner contained 1n paragraph (d){(2) of this scction. Such disclosurc may be contained n other
matertals required 1o be provided by this paragraph.

Lunitation on manner of offering. Exceplas provided in § 230 504(b){ 1}, neither the issuer nor any person acting on
its hehall shall offer or sell the sccuritics by any form of general salicitation or general advertising, including, but
not limited to, the following:

(1} Anyadveruscmenlt, article, notice or other communicauou published inany newspaper, magazine, or sinilar media
or hroadcast over television or radio; and

(2) Any scminar or meeting whaose atiendees have heen invited hy any general solicitation or general advertising.

Provided, however, that publication by an issuer ol @ notice in accordance with §230.135¢ shall nol be deemed to
consttute general solicitation or general adverusing for purposcs of this scetion. Provided further, that, if the
requirements of §230.135¢ arc satisfied, providing any journalist with access to press couferences held outside of
the United States, o meetings with issucr or selling sccurity holder representatives conducted outside of the United
States. or to written press-related materials released outside the United States, at or in which a present or proposed
offering of securties 1s discussed, will not be dcemed to constitute gencral solicitation ar gencral adverusing for
purposes af this section.

Limitarions on resale. Except as provided in § 230.504(b){1), securitics acquircd 1 a transaction under Regulation
D shall have the status of sceurilies acquired in a transaction under section 4(2) of the Act and cannot be resold
withoutregistration under the Actor an exemption therefrom. The issucr shall exercise ressonable care Lo assure thal
the purchasers ol the securities are nol underwriters within the meauing ol seetion 2(11) of the Act, which reasonable
care may be denonstrated by the following:

Provided, however, that pubhlication by an 1ssuer ol a notice in accordance with §230.135¢ shall not be deemed 1o
constilute general solicitation or general adverlising for purposes of this section.




(1) Reasonable inquiry to determine il the purchaser is acquiring the securities for himself or for other persons;

(2) Written disclosure to cach purchaser prior Lo sale that the securities have not been registered under the Act ant_i,
thercfore, cannot be resold unless they are registercd under the Act or unless an cxemption from regisiration is
available; and

(3) Placementofalegend on thecertificare or other document that evidences the securities stating that the securities
have nat been registered under the Act and setting lorth or referring to the restrictions on transferability and
sale of the securilies.

While taking these actions will establish the requisite reasonahle care, itis not the exclusive method 1o demonsirate
such care. Other actions by the issuer may satisfy this provision. In addition, § 230.502(b){2)(vii) requires the delivery
of wrilten disclosure of the limitations on resale to investors in certain inslances.

Filing of Notice of Sales

Reg. § 230.503.

(a)

(b)

(c)

(d)

{c)

Anssuer offering or selling securivies inreliance on § 230,304, § 230.505 or § 230.5006 shall Tilc with the Commission
five copics of a notice on Form D (17 CFR 239.500) no later than |5 days aller the first sale of securitics.

One copy of every notice on Form D shall he manually signed hy a person duly agthorized by the issuer.
\fsales are made under § 230.503, (he notice shall contain an undertaking by the issuer to furnish 1o the Commission,
upon the written request of its staff, the information fnrnished by the issuer under § 230.502(b)(2) lo any purchaser

that s nol an accredited investnr.

Amendments o notices (1led under paragraph (a) ofthis § 230.503 need only report the issuer’s nanic and the information
required by Part C and any material change in the facts rom those set forth in Parts A and B.

A notice on Form D shall be considered filed with the Commission under paragraph (a) of this § 230.503:
(13 Asof'the date on which 1t 18 received at the Commission’s principal nffice in Washinglon, D.C.; or
(2) Asofthedate on which the nouce 1s mailed by means of United States registered or certified mail to the Commission’s

principal office in Washington. D.C., il'the notice is delivered to such office afier (he date on which itis required to
be Nled.

Exemptlion [or Limited Offerings and Sales of Securities Not Exceeding $1,000.000

Reg. § 230.504.

(1}

Exemprron Offers and sales ol securities thal salisfy the conditions in paragraph (b) ol this § 230,504 by an issuer that
15 not:

(13 subject to the reporting requirements of section 13 or 15(d} of the Exchange Act;
{2) an investment company; or
(3) adevelopment stage company that either has no specific business plan or purpose or has indicated that its business

plan is Lo engage in a merger or acquisition with an nnidentified company or companies, or other entity or person,
shall be exempt from the provisions of section 5 ol the Acl under section 3(b) of the AclL

(b) Conditions to be met.

(1) To qualify for cxemption under this § 230.504, offers and sales must satisfy the terms and conditions of §§ 230.501
and §230.502(a).(c) and (d), except that the provisions of §230.502(¢) and {d) w !l not apply to offers and sales of
securilies under this §230.504 that arc made:

{1y Cxclusively i one or more states that provide for the registraiion oi'the securities, and require the public filing

und delivery 1o investors of a suhslantive disclosure document before sale, and are made in accordance with those
slale provisions,




(i) In one or more slates that have no provision for the registration of the securities or the public iling or delivery
of a disclosure document before sale, if the securities have been registered iu at Ieast one stale thal provides
for such registralion, public filing and delivery beforc sale, offers and sales are made in that state in accordance
with such provisions, and the disclosure document is delivered before sale 1o all purchasers {iucluding those
in the states that have no such procedure); or

{in) Exclusively according 10 state law excinptions from registration (hat permit general selicitation and general
adverusing so long as sales are made only 1o "accredited investors” as defined in 230.501{a).

{2} Theaggrepate offering price foran offering of sccunities under this § 230,504, as defined in § 230 501{c), shall nol
exceed $1,000,000, less the aggregale oflering price for all sccurities sold within the twelve months belore the slart
of and during the offering of securities under this § 230.504, inreliance on any cxemptinn under section 3(b) af the
Acrt, or in violanion of scction 5(a) of the Securitics Acrt.

Note ! The calculation of the aggregale offering price is 1tlustrated as follows:

Ifanissuersold 5900,000 on Junc |, 1987 under this § 230,304 and an additional $4,100,000 on December 1, 1987 under
§230.505, theissuer could not sellanv ol its sccuritiex under this § 230.304 unuil Deeemher |, 1988, Unul then the 1ssuer
must count the Decemher 1, 1987 sale towards the $1,000,000 imit within the precedmg (welve months.

Norte 2. If atransaction under § 230,504 fails to mect the limitation on the aggregate nffering price, it docs not alfect the
avatlability ofthis & 237.504 for the other transactions considered in applying such limitation Forexample, 1lan issuer
s0ld 81,000,000 worth olits securnities on January 1, 1988 under this § 230.504 and an additional 500,000 worth on July
1, 1988, this § 230.504 would nothe availahle for the later sale, but would still be applicable (o the January |, [ 988 sale.

Excmption for Limited Oflers and Sales of Securities Not Exceeding $5,000,000
Rep. § 230.505.

{a) Exemption. Offers und sales of sccurities that satisfy the conditions in paragraph (b) of this § 230.505 by an 1ssuer
that is not an investment company shall be exempt [rom the provisions of section 3 of the Act under section 3(b) of
the Act.

(b) Conditions to be met.

(1) General conditions. To quahify [or cxemmption under tlus section, offers and sales must satisly the terms and
conditions of §§ 230,501 and 230.502.

(2) Specific condirions.

(1) Limtarions on uggregate offering price. The aggregale offering price for an oflering of sccurities under
this § 23(.505, as delined in § 230.501(c), shall not exceed 35,000,000, lessthe aggregate offering price for
all sccurities sold within the twelve months before the start of and during the offering of securilics under
this & 230.505 in reliance on any cxermption under seetion 3(bY of the Act or1n violation ol section 5{a) of
the Act.

Note: The calculation of the aggregate offering price 1s illustrated as follows:

Example 7 Tlanissuer sold 52,000,000 of ils securities on June |, 1982 under this § 230,305 and an additional
$1,000,000 on September 1, 1982, the issuer would be permitted 1o sell only $2.000.000 morc under this
§ 230,505 until June |, 1983, Unul that date the issuer must count both prior sales towards the $5,000,000
limit. However, ifthe issuer made ils third sale on June 1, 1983, the issucr could then sell $4,000,000 of s
securitics because the June !, 1982 sale would not be within the preceding twelve maonths,

Example 2. If an issucr sold $500,000 ol its securities on Junc 1, 1982 under § 230.504 and an additional
54,500,000 on December 1, 1982 underthis § 230.505, theu the tssuercould notsell any ol tts securities under
this § 230.505 until Junc I, 1983, Atthat time it could scll an additional 500,000 of its sccurites.

(wy  Limetarion on nurmber of purchasers. There are no more than or the 1ssucy reasonably believes that there
arc no moere than 35 purchasers of sccurities from the issucrin any offcring under this section § 230,503,

Note:Sce § 230.501(e) forthe calcolution of the nnmberof parchasers and § 230.502(a) for what may or may
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not consntute an offering under this section.

(il) Disqualifications. No exemplion under this section shall be available for the securities of any issucr
described in § 230.262 of Regulation A, except that for purposcs of this sectton only:

(A} Theterm “filing ofthe offering statcimentrequired by § 230.252” as used in § 230.262(a), (b)and (c) shall
mean the first sale of securities under this seetion;

{B} Theterm "underwriter” as used in § 230.262(b) and {¢) shall mean a person thut has becn or will be paid

directly or indirectly remuneration for solieitation of purchascrs in connection with sales of securities
under this seclion; and

(C) Paragraph (b)(2){in) ofthis § 230.305 shallnotapply lo any issner if the Commission determines, upon
ashowing of good causc, that itis not nccessary nnder the circumstiances thar the exemption be dened.
Anysuchdetcrmination shall be without prejudiee to any other action by the Commission in any otber
proceeding or matter with respect 1o the issuer or any other person.

Exemption for Limited Otfers and Sales Withoul Regard to Dollar Amount ol Offering
Reg. § 230.5006.

{a} Excmption. Offers and sales of securities hy an issuer that satisfy the conditions in paragraph (b ol this § 230,506
shall be deemed to be transactions not involving any public offering within the meaning of section 4(2) of the Act.

(b) Conditions to be met.

(1) General conditions. To quahfy for exemption under this section, offers and sales must satisfy all the terms and
conditions o §§ 230.501 and 230.5032.

(2) Specific conditions.

(Y Limitatton on number of purchasers. There arc no more than or the issuer reasonably believes that there
are no more than 35 purchasers of securitics lrom the 1ssuer in any offering under this § 230.506.

Nore: Sce § 23 501 (c) for the calculation ofthe numberofpurchascrs and § 230.502(a) for what may ormay
nol constitute an offering under this sectian 230.506,

{iy Nature of purchasers. Bach purcbager who is not an acerediled investor cither alone or with lus purchaser
representative(s) has such knowledge and expericnce 1o financial and business matters that he 15 capable
ol c¢valuating the merits and risks ol the prospective investment, or the issucr reasonably helicves
immediarely prior 1o making any sale that such purchaser comes within this deseription.
Disqualifying Provision Relating to Exemptions Under §§ 230.504,230.505 and 230.506
Reg. § 230.507.
(1) No exemption under § 230.504, § 230.505 or § 230.506 shall be available for an tssuer 1f such issuer, any of ils
predecessors or affiliates have been subject to any order, judgment, or deeree of any court of competent jurisdiction

temporarily, preliminarily or permanently enjoining such person for fatlurc to comply with § 230.503

{b} Paragraph (a) of this section shall not apply if the Commission determimes, upon a showing of good cause, that it is
nat necessary under the eircumsiances that cxemption be denied.

Insignificant Deviations From a Term, Condition or Requiremeut of Regulation D
Reg. § 230.508.

(2) A [ailurctocomply with a term, condition or requirement of §230.504, § 210,505 or § 230,306 will notresultinthe loss
of the exemption from the requirements ol sectiou 5 ofthe Act forany offer orsale toa particular individual or entity,




if the person relying on the exemption shows;

(13 The Tailure to comply did not pertain to a lerm, condition or requirement directly intended Lo protect that particular
individual or entity; and

(2) The fatlurctocomply was insignificant with respect to the offering as a whole, provided thatany failure to comiply
with paragraph {¢) ol'§ 230.502, paragraph (b)(2) ol § 230.504, paragraphs (b)(2)(i) and {i1) of § 230.505 and
paragraph (b){2)(1) of § 230.506 shall be deemed Lo be significant io the offering as a whole; and

(3) A good faith and reasonable attempt was made to comply with all applicable terms, conditions and requirements
ol§230.504,§230.505 or § 230.5046.

(b) Artransactionmadcinrelianccon §230 504, §230.5050r § 230.506 shall comply with all applicable icrms, conditions

and requirements of Regulation ). Where an exemption is established only through reliance upon paragraph (a) of
this scclion, the failure to comply shall nonetheless be actionable by the Commission under section 20 of the Act.
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Attachment D:

The TechnoCad Stock Purchase Agreement (the same copy that we used for our
class assignments on stock purchase agreements)




8,1l Moore. | Moorc

Comrﬂ(/\'fs Milkem and Bilkem

3 / /2 / OF# Datl::l gfﬁ%g

Series A Preferred Stock Purchase Agreement

THIS SERIES A PREFERRED STOCK PURCHASE AGREEMENT (this

"Agreement”) is made as of the day of , 2007, by and between TechnoCAD,

Inc., a Delaware corporation ({the "Company”), and each of the persons listed on Schedule A
hereto {each of which is herein referred to as an “Investor”). /[ f

ySeveraslly ar, ot

__;53!’1+/yj

(@) Sale and Issuance of Series A Pfeferred Stock. On the basis of
representalions, warranties and agreements herein tained, and upon the terms but s
to the conditions herein sel forth, the Company agreeg to sell and issue to each investor/at the
Closing {as defined below) and each Investor agreesfio purchase at the Closing that number of
shares of the Company’s Series A Preferred Stock set forth opposite each Investor's name on
Schedule A at a purchase price of $2.00 per share. The Series A Preferred Slock will have the
rights, preferences, privileges and restrictions set forth in the Amended and Restated Certificate
of Incorporation, the form of which is atlached hereto as Exhibit A (the “Restated Certificate™).

Section 1. Purchase and Sale of Stock

{b) The Closing Date. The purchase, sale and delivery of the shares of Series A
Preferred Stock shall take place at the offices of Milkemn & Bilkem, 2 White Street, Concord, NH
03301 on April 21, 2007, or at such other time and place as the Company and Invesiors
acquiring in the aggregate more than half the shares of Series A Preferred Stock being sold
pursuant herelo shall mutually agree, either orally or in writing (such time, place and date of
payment and delivery being herein called the “Closing”).

{c) Payment for, and Delivery of, the Shares. At the Closing, the Company shall
deliver to each Investor a certificate representing the shares of Series A Preferred Stock that
such Investor is purchasing against payment of the purchase price therefore by check or by wire
transfer, in each case payable o the order of the Company.

(d) Subsequent Sale of Series A Preferred Stock. If less thgn all of the authorized
shares of Series A Preferred Stock are sold at the Closing, then, supject to the terms and
conditions of this Agreement, the Company may seil, on or before @ , 2007, up to the
balance of the authorized but unissued shares of Series A Preferred Stock to such persons as
the Board of Directors of the Company may determine at the same price per share as the Series
A Preferred Stock purchased and sold at the Closing. Any such sale shall be made upon t
same terms and conditions as those contained herein, and such persons or entities siali
become parties to this Agreement, that certain Investors' Rights Agreemenmtdated as of

, by and among the Company and the Investors, the form of whigh is atlached herefo as

Exhibit B {the “Investors’ Rights Agreement”), and that certain Co-Salg Agreemeptydated as of

! by and among the Company, the Investors and the founders ¢of the Company

named therein, the form of which is attached hereto as Exhibit C (fhe “Co-Sale Agreement”),
and shall have the same rights and obligations of an Investor hereunter and thereunder,




Section 2.  Representations and Warranties of the Company.

The Company hereby represents, warrants and covenants to each Investor, as of the
date of this Agreement, as follows:

(a) Incorporation and Good Standing of the Company. The Company has been duly
organized and is validly existing as a corporation or limited liability company, as the case may
be, in good standing under the laws of the State of Delaware with full corporate power and
authority to own its properties and conduct its business as described in the Business Plan (as

defined belowy ™= 77, et RA andd bindin 5 55:wc...4-

(b) Senes A Stock Purchase Agreepdent. This Agreement has been duly authorized, ”'t)
executed and delivered byjthe Companv’\_ n .5(/_,;. A3

(c) Other Agreements. Each of the Investors’ Rights Agreement and the Co-Sale
Agreement has been duly authorized, executed and delivered by, and is a valid and binding
agreement of, the Company, enforceable in accordance with its terms, except as rights to
indemnification thereunder may be limited by applicable law and except as the enforcement
thereof may be limited by bankruplicy, insolvency, recrganization, moratorium or other similar
laws relating to or affecting the rights and remedies of creditors or by general equitable
principles.

{d) Valid Issuance of Preferred and Common Stock. The Series A Preferred Stock
that is being purchased by the Investors hereunder, when issued, sold and delivered in
accordance with the terms of this Agreement for the consideration expressed herein, will be duly
and validly issued, fully paid and nonassessable and will be free of reslirictions on transfer other
than restrictions on transfer under this Agreement and the Investors’ Rights Agreement and
under applicable state and federal securities laws. The Common Stock issuable upon
conversion of the Series A Preferred Stock has been duly and validly reserved for issuance and,
upon issuance in accordance with the terms of the Restated Certificate, will be duly and validly
issued, fully paid and nonassessable and will be free of restrictions on transfer other than
restrictions on transfer under this Agreement and the Investors’ Righis Agreement and under
applicable state and federal securities laws.

(e) Disciosure. The Company has provided each Investor wilh all the information
reasonably available to it without undue expense that such Investor has requested for deciding
whether to purchase the Series A Preferred Stoclj('\— Inse 1t AC

(f) Business Plan. The Business Plan dated February 7, 2007 previously delivered
1o each Investor, a copy of which is attached hereto as Exhibit D (the “Business Plan”) was

prepared in good faith by the Compansfr\_ Inse f ;)T

({ ompany’s Accounting System. The Company maintains a system of
accounting controls sufficient to provide reasonable assurances that (i) transactions are
executed in accordance with management’s general or specific authorization; {ii) transactions
are recorded as necessary to permit preparation of financial stalements in conformity with U.S.
GAAP and to maintain accountability for assets; (iii) access to assets is permitted only in
accordance with management's general or specific authorization; and (iv) the recorded
accountability for assets is compared with existing assets at reasonable inlervals and
appropriate action is taken with respect to any differences.

I”-‘)U?L J.E-




Insert 2A

. and is duly qualified to do business as a foreign corporation and is in good standing
under the laws of each jurisdiction which requires such qualification

Insert 2B

, enforceable in accordance with its terms, excepl as rights to indemnification hereunder
may be limited by applicable law and except as the enforcement hereof may be limited
by bankruptcy, insolvency, recrganization, moratorium or other similar laws relating to or
affecting the rights and remedies of creditors or by general equitabie principles

Insert 2C

and all information that the Company believes is reasonably necessary to enable such
Investor to make such decision. Neither this Agreement nor any other agreements,
written stalements or certificates made or delivered in connection herewith contains any
untrue statements or certificates made or delivered in connection herewith contains any
untrue statement of a material fact or omits to state a material fact necessary to make
the slatements herein or therein not misleading

Insert 2D

and does not contain any untrue slatement of a material fact nor does it omit to state a
material fact necessary to make the statements therein not misleading, except that with
respect lo assumptions, projections and expressions of opinion or predictions contained
in the Business Plan, the Company represents only that such assumptions, expressions
of opinion and predictions were made in good failh and the Company believes there is a
reasonable basis therefore

Insert 2E

{(g) Preparation of the Financial Statements. The Company has delivered to
each Investor its audited financial statements ([list the financial statements delivered,
typically it would be:] balance sheetat | 200_ and income statement, statement of
cash flows and statemeni of stockholders’ equity for the year ended , 200_)andits
unaudited financial statementis {[list the financial statements delivered, typically it
would be:] balance sheetal __ , 200_ and income statement for the __ period ended
_, 200 ) {collectively, the "Financial Statements™). The Financial Statements present
fairly the financial position of the Company as of and al the dates indicated and the
results of its operations and cash flows for the periods specified, subject in ihe case of
the unaudited Financial Statements to normal year-end audit adjustments. The
Financial Stalements have been prepared in conformity with U.S, generally accepled
accounting principles (“U.S. GAAP") applied on a consistent basis throughout the
periods involved, except that unaudited Financial Statements may not contain alt
footnotes reguired by U.S. GAAP as may be expressly stated in the related noles




thereto. Except as disclosed in the Financial Statements, the Company is not a
guarantor or indemnitor of any indebtedness of any other person, firm or corporalion.




rJ‘ Tn&'f"t zf:)

) Subsidiaries of the Company. The Company does not own or contr_o_l‘ direptly or
indirettly, any corporation, association or other entity. The Company is not a participant in any
joint venture, partnership or similar arrangement.

®/a) Material Contracts. Except as st forth in the Schedule of Exceptions attached
hereto, there are no agreements, undefstandings, instruments, conlracis, proposed
transaclions, judgments, orders, writs or decgees to which the Company is a party to or, to its
knowledge, by which it is bound which may igvolve (i) obligations (contingent or otherwise) of, or
payments to, the Company in excess of $10§,000 (other than obligations of, or payments to, the
Company arising from purchase or sale agreements entered inlo in the ordinary course of
business), {ii) the transfer or license of any patent, copyright, trade secret or other proprietary
right to or from the Company (other than licenses arising from the purchase of “off the shelf” or
other standard products), {iii) provisions restricting the development, manufacture or distribution
of the Company’'s products or services or {iv) indemnification by the Company with respect to
infringements of proprietary rights (other than indemnificaiion obligations arising from purchase
or sale or license agreements entered into in the ordinary course of business).

) Refated-Party Transactions. Except as set forth in the Schedule of Excepticns,
there are no business relationships or related-party transactions invoiving the Company and any
employee, officer, stockholder or directogf\- Thset 313

() Capitalization. The authorized, issued and outstanding capital stock of the
mpany is as set forth in Schedule B hereto, The Series A Preferred Stock and the Common
Stock conform in all material respecis to the description thereof contained in the Reslaled
Certificate. None of the outstanding shares of Common Stock were issued in violation of any
preemplive rights, rights of first refusal or other similar rights to subscribe for or purchase
securities of the Company. There are no authorized or outstanding options, warrants,
preemptive rights, rights of first refusal or other rights to purchase, or equity or debt securities
convertible into or exchangeable or exercisable for, any capital stock of the Company or any of
its subsidiaries other than those accurately described in Schedule B. The description of the
Company’s stock option, stock bonus and other stock plans or arrangements, and the options or
other rights granted thereunder, set forth in Scheduie B accurately and fairly presents the rights,
preferences, privileges and restrictions of such plans, arrangements, options and rights.

F(]) No Consents, Approvals or Authorizations Required. No consent, approval,
authorization, filing with or order of any court or governmenial agency or regulatory body is
required in conneclion with the transactions contemplated herein, except (i) the filing of the
Restated Certificate with the Secretary of State of the State of Delaware, (ii) such filings as have
been made prior to the Closing, except any notices of sale required to be filed with the
Securities and Exchange Commission under Regulalion D of the Securities Act of 1933, as
amended (the "Securities Act”), or such post-closing filings as may be required under applicable
state securities laws, which will be timely filed in the applicable periods therefore.

' either the issue and sale of the Series A Preferred Stock nor the
consummation of any dther of the transactions herein conlemplated nor the fulfillment of the
terms hereof will conflict with, result in a breach or violation or imposition of any lien, charge or
encumbrance upon any property or assets of the Company pursuant to, {i) the charter or by-
laws of the Company, (ii} the terms of any indenture, contract, lease, mortgage, deed of trusl,
note agreement, loan agreement or other agreement, obligation, condilion, covenant or
instrument tc which the Company is a party or bound or to which its property is subject or

u.C,
ﬂ) Non-Confﬁvent:’on of Existing Instruments Agreements,




Insert 3A

(i) No Material Adverse Change. Subsequenttothe __ , 200 __[insert
the most recent date of the Financial Statements]: (i) there has been no malerial
adverse change, or any development that could reasonably be expected to result in a
material adverse change, in the condition, financial or otherwise, or in the earnings,
business, operations or prospects, whether or not arising from transactions in the
ordinary course of business, of the Company (any such change or effect, where the
conlext so requires, is called a “Material Adverse Change™); (ii) the Company has not
incurred any material liability or obligation, indirect, direct or contingent, nol in the
ordinary course of business nor entered inio any material transaction or agreement not
in the ordinary course of business; and (iii) there has been no dividend or distribution of
any kind declared, paid or made by the Company or repurchase or redemption by the
Company of any class of capital stock.

Insert 3B

or any member of their immediate families. None of such persons has any direct or
indirect ownership interest in any firm, corporation or other business entity with which the
Company has a business relalionship or competes, excepi that employees, officers,
stockholders or directors or members of their immediate families may own stock in
publicly traded companies (representing less than 1% of such company) that have a
business refationship or compete with the Company




(i) any statute, law, rule, regulation, judgment, order or decree applicable to the Company or
any of its subsidiaries of any court, regulatory body, administrative agency, governmental body,
arbitrator or other authority having jurisdiction over the Company or any of its subsidiaries or

any of its gr.their properties.
(@ No Defaults or Vfo!aﬁome

Company is not in violation or default of (i) any provision of its charter or by-laws, (i) the terms
of any indenture, contract, lease, mortgage, deed of trust, note agreement, loan agreement or
other agreement, abligation, condition, covenant or instrument to which it is a party or bound or
to which its property is subject or (iii) any statute, law, rule, regulation, judgment, order ar
decree of any court, regulatery body, administrative agency, governmental body, arbitrator or
olher authority having jurisdiction over the Company or any of its properties, as applicable,

except any such violation or default which would not, singly or in the aggregate, result in a
Material Adverse Change.

(6‘ No Actions, Suils or Proceedings. No action, suit or proceeding by or before any
court or governmental agency, authority or body or any arbitrator involving the Company or its
property is pending or, to the best knowledge of the Company, threatened that (i} could
reasonably be expected lo have a Material Adverse Change on the performance of this
Agreement or the consummation of any of the transactions contemplated hereby or (ii) could
reasonably be expected to result in a Material Adverse Change.

(p) 7, All Necessary Permits, Etc. The Company possesses such valid and current
certificates, authorizations or permits issued by the appropriate state, federal or foreign
regulatory agencies or bodies necessary 10 conduct its business, and the Company has nol
received any notice of proceedings relating to the revocation or modification of, or non-
compliance with, any such certificate, authorization or permit which, singly or in the aggregate, if
the subject of an unfavorable decision, ruling or finding, could result in a Material Adverse

N Tosert HA

(qQ Tax Law Compliance. The Company has filed all necessary federal, state and
franchiS€é tax relurns or have properly requested extensions thereof and has paid all taxes
required to be paid by any of them and, if due and payable, any related or similar assessment,
fine or penalty levied against any of them except as may be being contested in good faith and
by appropriate proceedings. These returns and reports are true and correct in all material
respects. The Company is not aware of any tax deficiency that has been or might be asserted or
threatened against the Company that could result in a Material Adverse Change.

inventions, collaborative research
agreements, trade secrets, know-how, trademarks, service marks, trade names and copyrights
which are necessary to conduct its businesses as described in the Business Plan; the expiration
of any patents, patent righls, trade secreis, trademarks, service marks, trade names or
copyrights would not result in a Material Adverse Change; the Company has not received any
notice of, and has no knowledge of, any infringement of or conflict with asserted rights of the
Company by others with respect to any patent, patent rights, inventions, trade secrets, know-
how, trademarks, service marks, trade names or copyrights; and the Company has not received
any notice of, and has no knowledge of, any infringement of or conflict with asserted rights of
others wilh respect to any patent, patent rights, inventions, irade secrets, know-how,
lrademarks, service marks, trade names or copyrights which, singly or in the aggregate, if the




Insert 4A

(s) Title to Properties. The Company has good and markelable fitle to all the
properties and assets reflected as owned in the Financia! Siatements, in each case free
and clear of any security interests, mortgages, liens, encumbrances, equities, claims and
other defects, except such as do nol materially and adversely affect the value of such
property and do not materially interfere with the use made or proposed to be made of
such property by the Company. The real property, improvements, equipment and
personal property held under lease by the Company are held under valid and
enforceable leases, with such exceptions as are not malerial and do not materially
interfere with the use made or proposed to be made of such real property,
improvements, equipment or personal property by the Company.




subject of an unfavorable decision, ruling or finding, might have a Material Adverse Change.
There is no claim being made against the Company regarding patents, patent rights or licenses,
inventions, collaborative research, trade secrets, know-how, trademarks, service marks, trade
names or copyrights. The Company does not in the conduct of its business as now or proposed
to be conducled as described in the Business Plan infringe or conflict with any right or patent of
any third party, or any discovery, invention, product or process which is the subject of a patent
application filed by any third party, known to the Company or any of its subsidiaries, which such
infringement or conflict is r'e’a%?nably likely {o result in a Malerial Adverse Change.

— Fast-t 3

€3 Insurance. The Company is insured by recognized, financially sound and
reputable institulions with policies in such amounts and with such deductibles and covering such
risks as are generally deemed adeguate and customary for its business including, but not
limited 1o, policies covering real and personal property owned or leased by the Company
against theft, damage, destruction, acts of vandalism and earthguakes, general liability and
Directors and Officers liability. The Company has no reason to believe thal it will not be able
(i) to renew ils existing insurance coverage as and when such policies expire or (i) to obtain
comparable coverage from similar institutions as may be necessary or appropriate to conducl its
business as now conducted and at a cost that would not result in a Material Adverse Change.

The Company has not been denied any insurance coverage which it has sought or for which it
has applied.

@ R) Labor Matters. To the best of Company's knowledge, no labor disturbance by
lhe employees of the Company exisls or is imminenr'\_. ITnsv+ 5 /3

m) Environmental Lawayxwedgq,@ Company {i) is

in compliance with all rules, taws and regulaticns relating to the use, treatment, storage and
disposal of toxic substances and protection of health or the envircnment (“Environmental Laws”)
which are applicable to its business, excepl where the failure to comply would not result in a
Material Adverse Change, {ii) has received no nolice from any governmental authority or third
party of an asserted claim under Environmental Laws, and (iii) is nol currently aware that it will
be required to make future material capital expenditures to comply with Envirenmental Laws. No
property which is owned, leased or occupied by the Company has been designated as a
Superfund site pursuant to the Comprehensive Response, Compensation, and Liability Act of
1980, as amended (42 U.5.C. § 9601, et_seq.), or otherwise designated as a contaminaled site_
under applicable state or local law. - Ao Sctee /
‘ 16458 A
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Section 3. Representations and Warranties of the Investors.
- r

Each Investor/hereby represents, warrants and covenants to ihe Company, as of the_ ///

date of this Agreement, as follows: -

—

-

\'.
!
s

(a) Authorization. Such Investor has full power and authority to enter inlo this
Agreement. This Agreement, when execuled and delivered by such Investor, will conslitute a
valid and legally binding obligalicn of such Investor.

(b} investment Purpose. This Agreement is made with each Inveslor in reliance upon
such Investor's representation to the Company, which by such Investor's execution of this
Agreement such investor hereby confirms, that the Series A Preferred Stock to be purchased by
such Investor and the Common Stock issuable upon conversion thereof (collectively, the
“Securities”) will be acquired for investment for such Investor’'s own account, not as a nominee
or agent, and not with a view 10 the resale or distribution of any part therecf, and that such
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(v) Proprietary Information and Inventions Agreement. Each current and
former employee, officer and director of the Company and each current and former
consultant 1o the Company has executed a Proprietary Information and Inventions
Agreement substantially in the form or forms which have been delivered tc counsel for
the Investors. No current or former employee, officer, direclor or consultant has excluded
works or inventions made prior to his or her employment or consulting relationship with
the Company from his or her assignment of inventions made prior to his or her
employment or consulting relationship with the Company from his or her assignment of
inventions pursuant to such person's Proprietary Information and inventions Agreement.

Insert 5B

; and the Company is not aware of any existing or imminent labor disturbance by the
employees of any of its principal suppliers, subassemblers, value added resellers,
subcontractors, original equipment manufacturers, authorized dealers or disiributors that
might be expected to result in a Material Adverse Change.

Insert 5C

() Qualified Small Business. The Company covenants that so long as any of
the shares cof Series A Preferred Stock, or the Common Siock into which such shares
are converted, are held by an Investor (or a transferee in whose hands such shares or
Common Stock are eligible to qualify as Qualified Small Business Stock as defined in
Section 1202(c) of the Internal Revenue Code of 1986, as amended (the “Code™), it wili
comply with any applicable filing or reporting requirements imposed by the Code on
issuers of Qualified Small Business Stock.

(aa) No Unfawfuf Contributions or Other Payments. Neither ihe Company nor,
to the best of the Company's knowledge, any emplcyee or agent of the Company, has
made any conlribution or other payment to any official of, or candidate for, any federal,
stale or foreign office in violation of any law,




investor has no present intention of selling, granting any participation in, or otherwise
distributing the same. By executing this Agreement, each Investor further represents that such
Investor does not have any contract, undertaking, agreement or arrangement with any person to

sell, transfer or grant participations to such person or to any third person, with respect to any of
the Securities.

(c) Investors’ Representations. Each Investor understands that the Series A
Preferred Stock is not, and any Common Stock acquired on conversion thereof at the time of
issuance may not be, registered under the Securities Act on the ground that the sale provided
for in this Agreement and the issuance of securities hereunder is exempt from registration under
the Securilies Act, and that the Company's reliance on an exemption from the Securities Act is
predicated on the Inveslors’ representations set {orth herein and in the Investors’ Questionnaire,
the form of which is attached hereto as Exhibit E_(the “Investors’ Questionnaire”). Each Investor
confirms the accuracy and truthfulness of each representation and warranty made under each
of this Agreement and the Investors’ Questionnaire.

(d) Receipt of Information. Each Investor believes that such Invesior has received all
lhe information such Investor considers necessary or appropriate for deciding whether to
purchase the Series A Preferred Stock. Each Investor further represents that such Investor has
had an opportunity to ask questions and receive answers from the Company regarding the
terms and conditions of the offering of the Series A Preferred Slock and the business, prospects
and financial condition of the Company and to obtain additional information (to the extent the
Company possessed such information or could acquire it without unreasonable effort or
expense) necessary to verify the accuracy of any information furnished to such Investor or to

which such Invesior had access. Vs an" é./ﬁ]

{e) investor Experience, Each Invesior represenis that such Inveslor is experienced
in evaluating and investing in private placement transactions of securilies of companies in a
similar stage of development and acknowledges that such Investor is able to fend for himself,
herself or itself, can bear the economic risk of such Investor's investment, and has such
knowledge and experience in financial and business matters that such Inveslor is capable of
evaluating the merits and risks of the investment in the Series A Preferred Stock. lf other than

an individual, Investor also represents such Investor has not been organized for the purpose of
acquiring the Series A Preferred Stock.

(f) Accredited invesiors. Each Investor represents to the Company that the
information furnished by such Investor in the Section entitled “Accredited Investor Status” of the
Investors’ Questionnaire is true and correct and can be relied on by the Company.

() Restricted Securilies, Each Investor understands that the Series A Preferred
Stock (and any Common Stock issued on conversion thereof) may not be sold, transferred or
otherwise disposed of without registration under the Securities Act or an exemption therefrom,
and that in the absence of an effective registration statement covering the Series A Preferred
Stock (or the Common Stock issued on conversion thereof) or an available exemption from
registration under the Securities Act, the Series A Preferred Stock (and any Common Stock
issued on conversion thereof} must be held indefinitely. In particular, each Investor is aware that
the Series A Preferred Stock {and any Common Stock issued on conversion thereof) may not
be sold pursuant to Rule 144 of the Securities Act unless al] of the conditions of Rule 144 are
met. Among the conditions for use of Rule 144 may be the availability of current information to
the public about the Company. Such information is not now available and the Company has no
present plans to make such information available.
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The foregoing, however, does not limit or modify the representations and warranties of
the Company in Section 2 of this Agreement or the right of the nvestors to rely thereon,




(h) Legends. To the extent applicable, each certificate or other document evidencing
any of the Series A Preferred Stock or any Common Stock issued upon conversion thereof shall
be endorsed with the legends substantially in the form set forth below:

(1) The following legend under the Securities Act:

“THE SHARES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, AND MAY NOT BE
SOLD, TRANSFERRED, ASSIGNED, PLEDGED OR HYPOTHECATED
UNLESS AND UNTIL REGISTERED UNDER SUCH ACT, OR UNLESS THE
COMPANY HAS RECEIVED AN OPINION OF COUNSEL OR OTHER
EVIDENCE SATISFACTORY TO THE COMPANY AND ITS COUNSEL THAT
SUCH REGISTRATION IS NOT REQUIRED.

(2) Any legend imposed or required by the Company's by-laws or applicable
state securilies laws,

(0 Public Sale. Each Investor agrees not to make, without Lhe prior written consent
of the Company, any public offering or sale of the Series A Preferred Stock (or any Common
Stock issued upon conversion thereof) although permitted to do so pursuant to Rule 144{k) of
the Securities Act, until ihe earlier of (i) the date on which the Company effects its initial
registered public offering pursuant to the Securities Act or (i) the dale on which the Company

becomes a registered company pursuant to Section 12(g) of the Securities @@M
1934, as amended. s He weavtr of whick sk ot A )
e tfechut. “ja,h_‘r}" St Taowijo—
ligations of the Investors at Closing. . _..5 story
nOf congtat u/fzh'ﬂ.:, there fo
The obligations of each Investor to pwychase and pay for the shares of Series A

Preferred Stock sei forlh next to its name on Schedule A are subject to fulfiliment on or before
the Closing of each of the following conditiong’

Section 4. Conditions of the

(a) Corporate Proceedings. All corporate pfoceedings and other legal maiters in
connection with this Agreement and lhe fransactions contemplated hereby shall have been

complete%\_, vay//* 9_}4

(b) Fiting of the Restated Certificate. The Company shall have adopted and filed the

Restated Certificate with the Secretary of Slate of the State of Delaware on or before the
Closing.

{c) Performance. The Company shall have performed and complied with all
agreements, obligaticns and conditions contained in this Agreement and lhat are required to be
performed or complied with by it on or before the Closing.

(d) Qualifications. All authorizations, approvals or permits, if any, of any
governmental authority or regulatory body of the United States or of any state that are required
in connection wilh the lawful issuance and sale of the Series A Preferred Stock pursuant to this
Agreement shall be duly obtained and effeclive as of the Closing.

{(g) Representationis and Warranties. The representations and warranties of the
Comparly conlained in Section 2 shall be true on and as of the Closing with the same effect as
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, and all documents incident thereto shall be reasonably satisfactory to Investors’
Counsel, and such counsel shall have been furnished with such papers and infermation
as they may reasonably have requested to enable them to pass upon the matters
referred to in this Section

Insert 7B

(e) No Material Adverse Change. Subsequent to the execution and delivery
of this Agreement and prior to the Closing, or any subsequent closing, as the case may
be, lhere shall not have been any Material Adverse Change in the condition (financial or
otherwise), earnings, operations, business or business prospects of the Company.

1} Opinion of Counsel for the Company. Each Investor shall have received
on the Closing an opinion of Milkem and Bilkem, counsel for the Company, substantially
in the form of Exhibit F attached herelo, dated the Closing, addressed io the Investors
and with reproduced copies or signed counterparts thereof for each of the Investors.

(g Opinion of Inteflectual Property Counsel for the Company. Each Investor
shall have received on Closing an opinion of [NAME OF PATENT COUNSEL],
inteileclual property counsel for the Company substantially in the form of Exhibit G
attached hereto, dated the Closing, addressed 1o the Investors and with reproduced
copies or signed counterparts thereof for each of the Investors.




though such representations and warranties_hiad been made on and as of the date of the

Closing.

/R) —) I Officers’ Certificate. Each}nvestor shall have received on Closing a certificale of

the Company, dated the Closing, signed by the Chief Executive Officer and Chief Financial
Officer of the Company, to the effect thatjthe representations and warranties of the Company in
this Agreement are true and correct, as it made on and as of the Closing, and the Company has
complied with all the agreements and satisfied all the conditions on its part to be performed or
salisfied at or prior to the Closing.

— Tnse

(@) Investors’ Rights Agreement. The Company and each investor shail have
enlered inlo the Investors’ Rights Agreement in the form attached herelo as Exhibit B.

/a) Co-Sale Agreements. Greed Izgood Investors shall have entered into a Co-Sale
greement in the form attached hereto as Exhibit C.

Section 5. Conditions of the Obligations of the Company at Closing.

The obligalions of the Company to issue and seil o each Investor the shares of Series
A Preferred Stock set forth next to such Investor's name on Schedule A are subject to fulfillment
on or before the Closing of each of the following conditions by the Investors;

(a) Qualificafions. All authorizations, approvals or permils, if any, of any
governmental autherity or regulatory body of the United States or of any state that are required
in connection with the lawful issuance and sale of the Series A Preferred Stock pursuant to this
Agreement shall be duly obtained and effective as of the Closing.
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(2) Subsequent to the date of this Agreement, there has not been (a) any
material adverse change in the condition (financial or otherwise), earnings,
operations, business or business prospects of the Company, (b} any transaction
that is material to the Company, except transactions entered into in the crdinary
course of business, (¢) any obligation, direct or contingent, 1hat is material to the
Company, incurred by the Company, excepl obligations incurred in the ordinary
course of business, (d) any change in the capital stock or culstanding
indebtedness of the Company that is material to the Company, (e) any dividend
or distribution of any kind declared, paid or made on the capita! stock of the
Company, or {f) any loss or damage (whether or not insured) to the property of
the Company which has been sustained or will have been sustained which has a
material adverse effect on the condition (financial or otherwise), earnings,
operations, business or business prospects of the Company.




(b) Representations and Warranties. The representations and warranties of each
nvestor contained in Section 3 shall be true on and as of the Closing with the same effect as
though such representations and warranties had been made on and as of the date of the
Closing.

(¢ Minimum Investment. The Investors shall purchase an aggregate of at least Z.g
million shares of Series A Preferred Stock at the Closing.

Section 6. Payment of Expenses.

Irrespeclive of whelher the Closing is effected, the Company shall pay all costs and
expenses that it incurs with respect to the negotiation, execution, delivery and performance of
this Agreement. If the Closing is effected, the Company shall, at the Closing and upon receipt of
a bill therefor, reimburse the reasonable fees and expenses of one counsel for the investors in

an amount noi tc exceed $ES,OOE:

Section 7. Miscella us.

{a) Entire Agreement. This Agreement and the documents referred lo herein
constitute the entire agreement among the parties and no party shall be liable or bound to any

olher party in any manner by any warranties, representations or covenanis, except as
specifically set forth herein or therein.

[{s}] Survival of Warranties. The warranties, represenlations and covenants of the
Company and the Investers contained in or made pursuant to this Agreement shall survive the
execution and delivery of this Agreement and the Closing.

(c) Notices. All communicalions hereunder shall be in writing and shall be mailed,
hand delivered or faxed and confirmed tc the parties hereto as follows:

If lo the Company:

2 While Sireet

Concord, NH 03301
Facsimile: (555)555-1212
Allention: Jane Doerr

If to an Investor:
Al such address or fax number as is set forth on the signature page hereto.

Any party hereto may change the address for receipt of communications by giving written notice
lo the others.

©




(d) Successors. This Agreement will inure to the benefit of and be binding upon the
parties hereto, and to their respective successors, and no other person will have any right or
obligation hereunder. The term “successors” shall not include any purchaser of the Series A
Preferred Stock {or the Common Stock issuable upon conversion thereof) as such from any of
the Invesiors merely by reason of such purchase.,

(e} Partial Unenforceabifity. The invalidity or unenforceability of any Section,
paragraph or provision of this Agreement shall not affect the validity or enforceability of any
other Section, paragraph or provision hereof. If any Section, paragraph or provision of this
Agreement is for any reason determined o be invalid or unenforceable, there shall be deemed
lo be made such minor changes (and only such minor changes) as are necessary (o make it
valid and enforceable.

(f) Governing Law Provisions. \/O/ /K
(1 Governing Law. This agreement shall be governad by and construed in
accordance with the internal laws of the slate of New g applicable to

agreements made and to be performed in such sta

V?:r/( Mew Yor K

Any Iegal suit, actlon or proceeding arising out of
he transactions contemplated hereby (“Related
e federal courls of the United Stales of Americ
e wirg or the courts of the Stale of

located in the City of pereerd—hNew i (collectively, the “Specified Courts”), and
each party irrevocably submlts o the personal jurisdiction (except for proceedings
instituted in regard to the enforcement of a judgment of any such court (a "Related
Judgment®}, as to which such jurisdiction is non-exclusive) of such courts in any such
suit, action or proceeding. Service of any process, summons, notice or document by
mail to such party's address set forth above shall be effective service of process for any
suit, aclion or olher proceeding brought in any such court. The parties irrevocably and
uncondilionally waive any objection to the laying of venue of any suil, action or other
proceeding in the Specified Courts and irrevocably and unconditionally waive and agree
not to plead or claim in any such court that any such suit, action or other proceeding
brought in any such court has been brought in an inconvenient forum.

(2) Consent to Jurisdi
or based upon this Agreeme
Proceedings”) may be institutgl

I,é—— (g)  General Provisions. This Agreement may be executed in two or mare
counterparts, each one of which shall be an original, with the same effect as if the signatures
thereto and hereto were upon the same instrument. Sectlion headings herein are for the

convenience of the parties only and shall not affect the construction or interpretation of this
Agreement.

(h) Amendments and Waivers. Any terms of this Agreemenl may be amended and
the observance of any term of this Agreement may be waived (either generally or in a particular
instance and either retroactively or prospectively), only wilh the written consent of the Company
and lhe holders of more than 50% of the Common Stock not previously sold 1o the public that is
issued or issuable upon conversion of the Series A Preferred Stock. Any amendment or waiver
effected in accordance with this paragraph shall be binding upon each holder of any securities
purchased under this Agreement at the time outstanding (including securities into which such
securilies have been converted), each fulure holder of all such securities and the Company.

10
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(i} Effect of Amendment or Waijver. Each Inveslor acknowledges that by the
operation of Section 7(h) hereof, the holders of more than 50% of the Common Stock not
previously sold to the public that is issued or issuable upon conversion of the Series A Preferred

Stock will have the right and power {o diminish or eliminate all rights of such Investor under this
Agreement.

[The remainder of this page has been intentionally left blank.]
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IN WITNESS WHEREOQF, the parties have executed this Agreement as of the
date first written above.

Very truly yours,
TECHNOCAD, INC.

By:

Name: Jane Doerr
Title: President and CEQO

GREED IZGOOD INVESTORS

Name:
Address:
Tel. Number:
Fax Number:

VULTURE INVESTMENTS

By:

Name:
Address:
Tel. Number:
Fax Number:

RICHIE RICH

Name:
Address:

Tel. Number:
Fax Number:

12




SCHEDULE A

Number of Shares of Series A
Preferred Stock To be

Investors Purchased

Greed 1zgood INVESTIONS. ... 2,000,000
R N R gty 1 2T g = TSR 250,000
RIChi& RICKH ... oottt 250,000
TOla e e e 2,500,000
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Attachment E:

The CSGI Term Sheet {the same copy that we used for our class assignments on
term sheets)




COOL GAMING SOFTWARE, INC.

Term Sheet for
Series C Round of Financing’

Set forth below are the proposed general terms and conditions of the proposed
investment by a group of investors led by Greed Izgood Investors in Cool Gaming
Software, Inc. (the “Company”).

l. Principal Terms of the Securities

A. Type of Security Series C Preferred Stock

'B. Number of Shares 10 million shares

C. Price $1.00 per share

D. Dividends Mandatory (if earned) but non-cumulative

dividends of $0.10 per share per annum.
The Series B mandatory and cumulative
dividend musi be eliminated.

E. Liguidation Preference Series C will be the senior class of the
Company’s capital stock. The liquidation
preference will be $1.00 per share plus all
accrued but unpaid dividends. Thereafter,
Series C participates in liquidating
distributions with the Common Stock (and
the Series A and B) on an as-converied
basis. Acquisitions of the Company are
treated as liquidations.

F. Redemption® There will be no redemption provisicn.

"In order not to get overly bogged down in detail, many of the provisions of this Term
Sheet template have been substantially simplified from what one would expect in an
actual term sheet.

? Most venture capital financings do not include redemption provisions. A redemption
provision allows the investors to require that the Company redeem the securities
purchased at, or over, a certain prescribed time. In short, the Company has to buy back
the securities, and sometimes at a premium. In most cases, the investors have the ability
to waive or defer the redemption if they desire. Whenever you see redeemable preferred
slock, you should consider whether the preferred stock is really functioning as a debt
security rather than an equity security.
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[ .
G. Conversion Features:

1. Conversion Price Each share of Series C shall be convertible
into one share of Common Stack, subject
to adjustment

2. Voluntary Conversion At a holder's option, at any time
3. Automatic Conversicn {(a) Upon completion of a firmly
Events underwritlen public offering of the

Company's Common Stock with a pre-
money valuation of at least $150 million

(b} Upon a vole or written consent of at
least 2/3's of the Series A Preferred Stock
then outstanding

4. Anlidilution Proteclion {a) Proportional adjustments for splits,
(including exceptions) dividends, recapitalizations and the like.

(b} Weighted-average ratchet adjustment
for issuances below the Purchase Price.
Exceptions for Common Stock issuable
upon conversion of Preferred Slock and for
shares of Commeon Stock issued pursuant
to employee and other compensation plans
and for issuances pursuant to currenily
outstanding options and warrants. The
Series B full-ratchet anti-dilution
adjustment must be eliminated.

H. Voting Rights (a) General Voting: Holders of Series C
have number of votes equal to largest
number of full shares of Common Stock
into which Series C may be converted.

{b) Election of Directors: Series C will be
| entitled to elect three out of the Company’s
i seven directors.

(¢) Company needs consent of 50+% of
Series C, voting as a class, to engage in a
“sale” of the company
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|. Restrictions and Limitations

L

{a) Company needs censent of two-thirds
of Series C:

(i) 1o repurchase any equity securities
(exception for buy-backs under
employee and related plans);

(ii) to authorize or issue any senior or
pari passu® equity security;

(iii) to amend the Cerlificate of
Incorporation in a way that changes the
rights, preferences or privileges of
Series C Preferred Stock

Il Principal Terms of the Purchase Documents

A. Preferred Stock Purchase
Agreement

1. Closing

2. Expenses

May 21, 2007

If the transaction closes, the Company will !
pay reasonable fees and expenses of
special counsel for the Investors

t B. Investors’ Rights Agreement

1. Registration Rights

* Pari passu means at an equal status with.

.. (b) Two demand registrations; 50% to

! expenses (including one counsel for selling -

(a) Cover common stock issuable upon
conversion of Series C Preferred Stock

request; minimum of $5 million te be sold;
standoff and blackout provisions; demand
cannol be made before earlier of 3 years

after Series C closing and 1 year after IPO

{c) Piggyback rights, with underwriter
cutbacks

(d) Resale registration statement once
Company is S-3 eligible

(e) Company pays usual registration

shareholders)
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(f) Shareholders will covenant to enter into
standard lock-up agreements {180 days
IPO/A0 days foliow-on) if Company
conducts public offerings

(g) Rights expire on the earlier of (i) the
date all of such person's stock may be sold |
- under Rule 144 during any 90-day period

t and (ii) 3 years after IPO

2. Covenants (a) Annual and quarterly financials

(b) Monthly financials, budgets and
additional information rights to Investors
who purchase in excess of $1 million of
Series A

C. Co-Sale Agreement The Series C Inveslors must be included in
any sale of 50% or more of the ownership
interests or assets of the Company.

Il Employee Stock Purchase Plan

A. Employee Stock Purchase Plan | One shall be adopted for the key :
employees of the Corporation. i
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IV.  Exclusivity

Upon execution of this Term Sheet and until May 21, 2007 or such earlier date
on which the Investors inform the Company that they are no longer interested in
financing the Company, the Company will not initiate, respond lo, or participate in any
way, in any discussions regarding, or accept any proposal for, any equity financing or
sale of the Company.

Except with respect to the “Exclusivity” provision, this Term Sheet does not
create any legally binding obligations on the parties, and no such obligations will be
created unless and until a Series C Preferred Stock Purchase Agreement is executed
and delivered by the parties. Without limiting the generality of the foregoing, it is the
parties’ intent that, untit that event, with the exception of the “Exclusivity” provision, no
agreement shall exist between them and that there be no obligations whatscever based
on such as parol evidence, extended negotiations, “*handshakes”, oral understanding or
courses of conduct (including reliance and changes of positions). Except with respect to
the “Exclusivity” provision, no legally binding obligations whatsoever are to be created,
implied or inferred until a document explicitly entitled “final” has been executed and
delivered.

TECHNOCAD INC. GREED [ZGOOD INVESTORS

s/ GILLIAN AIRE

Name; Jane Doerr Name: Gillian Aire
Title: President and CEQ Title: Partner
Date: , 2007 Date: April __, 2007
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Attachment F:

C5GI Amended and Restated Certificate of Incorporation (the same copy that we
used for our class assignments on term sheets)




AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF
COOL GAMING SOFTWARE, INC.
The undersigned, Lara Kroft, certifies thal she is the Presiden! and Chief
Executive Officer of Cool Gaming Software, Inc. {the “Corporation”), a corporation
organized and existing under the General Corporation Law of the State of Delaware (the

“DGCL"™), and hereby further certifies as follows:

1. The original Certificate of Incorporation of the Corporation was filed with
the Secretary of State of Delaware on April 21, 2002.

2, A Restated Certiflicate of Incorporation of the Corporation was filed with
the Secretary of State of Delaware on May 21, 2004,

3. This Amended and Restated Certificate of Incorporation of the
Corporalion, which amends and restates the Certificate of incorporation
of the Corporation as heretofore amended and restated, has been duly
adopted in accordance with the provisions of Sections 242 and 245 of the
DGCL by the directors and stockholders of the Corporation.,

4. The Amended and Restated Certificate of Incorporation of the
Corporation so adopted reads in full as set forth below:

ARTICLE |
Name

The name of the Corporation is Cool Gaming Software, Inc.

ARTICLE Il

Registered Office and Registered Agent

The address of the registered office of the Corporation in the State of Delaware
is 1208 Orange Street, in the City of Wilmington, County of New Castle, Delaware
18801. The name of the registered agent of the Corporalion at that address is The
Corporation Trust Company.




ARTICLE It

Corporate Purpose

The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the DGCL.

ARTICLE IV

Capital Stock

1. Authorization.

This Corporalion is authorized to issue two classes of stock to be designated,
Common Slock and Preferred Stock. The maximum number of shares of capital stock
that the Corporation is authorized to have outstanding at any one time is 21,000,000
shares, consisting of: (i} 14,000,000 shares of Common Stock, par value $0.01 per
share ("Common Stock”); and (i) 7,000,000 shares of Preferred Stock, par value $0.01
per share (the "Preferred Stock™).

2. Common Stock

The voting powers, preferences and relative, participating, optional or other
special rights of the Common Stock, and the qualifications and restrictions thereon, shai
be as foliows in this Section 2.

2.1 Dividends: Except as otherwise provided by the DGCL and subject to any
powers, rights, privileges, preferences and priorities of any outstanding series of
Preferred Stock, dividends may be declared and paid upon the Common Stock upon the
terms set by the Board of Directors.

2.2 Voting Powers: Excep! as otherwise provided by the DGCL or by the terms
of any outstanding series of Preferred Stock, all the voting power of the stockholders of
the Corporation shall be vested in the holders of the Common Stock, and each holder of
Common Stock shall have one vote for each share held by such holder on all matters
voted upon by the stockholders of the Corporation.

3. Preferred Stock

The Preferred Stock shall be divided into series. The first series shall consisi of
5,000,000 shares and is designated “Series A Preferred Stock”. The second series shall
consist of 2,000,000 shares and is designated “Series B Preferred Stock™.

3.1 Dividends:

3.1.1 Series A: The holders of Series A Preferred Stock shall receive
dividends to the same exten! as, and as if they were, holders of Common Stock.

3.1.2 Series B: The holders of Series B Preferred Stock shall receive
dividends at the rate of $0.50 per share (as adjusted for any stock dividends,
combinations or splits with respect to such shares) per annum, payable out of funds




legally available therefore. Such dividends shall be payable when the Board of Directors
is legally entitled to declare them. Dividends not paid in a given year shall accumulate
and shall be due and payable quarterly in arrears. No dividends (other than those
payable solely in Common Stock) shall be paid on any Common Stock or Series A
Preferred Stock of the Corperation during any fiscal year of the Corporation until
dividends in the amount of $0.50 per share {as adjusted for any stock dividends,
combinations or splils with respect to such shares) on the Series B Preferred Stock shall
have been paid or declared and set apart during that fiscal year and any prior year in

which dividends accumulate but remain unpaid. Unpaid dividends shall accrue interest at
a rate of 5% per annum.

3.2 Voting Powers:

3.2.1 Series A:

3.2.1.1 General: Each holder of shares of Series A Preferred
Stock shall be entitled to the number of votes equal to the number of shares of Common
Slock into which such shares of Series A Preferred Stock could be converled and shall
have voting rights and powers equal to the voting rights and powers of the Common
Stock (except as otherwise expressly provided herein or as required by law) voting
together with the Common Stock as a single class. Each holder of shares of Series A
Preferred Stock shall be entitied to notice of any stockholders' meeting in accordance
with the Bylaws of the Corporation.

3.2.1.2 Board of Director Voting: The Board of Directors of the
Corporation shall consist of seven members. So long as at least 3 million shares of
Series A Preferred Stock remain outstanding (as adjusted for any siock dividends,
combinations or splits with respect to such shares), the holders of Series A Preferred
Stock, voting as a class, shall be entitled to elect two members of the Board of Directors
at each meeling or pursuant to each consent of the Corporation’s stockholders for the
election of directors.

3.2.1.3 Senior Class of Securities: So long as at least 3 million
shares of Series A Preferred Stock remain outstanding (as adjusted for any stock
dividends, combinations or splits with respect to such shares), the Corporation may not,
without the approval of at least a majority of the then outstanding shares of Series A
Preferred Stock voting as a class, authorize or issue, or obligate itself to issue, any other
equity security senior to, or on parity with, the Series A Preferred Stock with regard 1o
dividend, redemption or voting rights or liquidation preferences.

3.2.1.4 Material Adverse Change: The Corporation may not
materially adversely change the rights, preferences or privileges of the Series A
Preferred Stock without the approva! of at least a majority of the then outstanding shares
of Series A Preferred Stock voling as a class.

3.2.2 Series B:

3.2.2.1 General: Each holder of shares of Series B Preferred
Stock shall be entitled to the number of votes equal to the number of shares of Commen
Stock into which such shares of Series B Preferred Stock could be converted and shall
have voting rights and powers egual to the voting rights and powers of the Common
Stock {except as otherwise expressly provided herein or as required by law) voling




together with the Common Stock as a single class. Each holder of s_hargs of Series B
Preferred Stock shall be entitled to notice of any stockholders’ meeting in accordance
with the Bylaws of the Corporation.

3.2.2.2 Board of Director Voting: The Board of Direclors of the
Corporation shall consist of seven members. So long as at least 1 million shares of
Series B Preferred Stock remain outstanding (as adjusted for any stock dividends,
combinations or splits with respect o such shares), the holders of Series B Preferred
Stock, voting as a class, shall be entitled to elect one member of the Board of Directors
at each meeting or pursuant to each consent of the Corporation’s stockholders for the
election of directors.

3.2.2.3 Senior Class of Securities: Sc long as at least 1 million
shares of Series B Preferred Stock remain outstanding (as adjusted for any stock
dividends, combinations or splits with respect to such shares), the Corporation may not,
without the approva! of al least a majority of the then outstanding shares of Series B
Preferred Stock voting as a class, authorize or issue, or obligale itself to issue, any other
equity security senior to, or on parity with, the Series B Preferred Stock with regard to
dividend, redemption or voting rights or liquidation preferences.

3.2.2.4 Material Adverse Change: The Corporation may not
materially adversely change the rights, preferences or privileges of the Series B
Preferred Stock without the approval of at least a majority of the then outstanding shares
of Series B Preferred Stock voting as a class.

ARTICLE V

Conversion of Preferred Stock

1. Voluntary Conversion into Common Stock

1.1 Series A Preferred Stock:

Each share of Series A Preferred Stock shall be convertible, at the option of the
holder, at any time after the date of issuance of such share, at the office of the
Corporation or any transfer agent for such stock, into one share of Common Stock.

1.2 Series B Preferred Stock:

Each share of Series B Preferred Stock shall be convertible, at the option of the
holder, at any time after the date of issuance of such share, at the office of the
Corperation or any transfer agent for such stock, as follows: Each share of Series B
Preferred Stock may be converted into such number of fully paid and nonassessable
shares of Common Stock as is determined by dividing $3.00 (as adjusted for any stock
dividends, combinations or splits with respect to such shares) by the Series B
Conversion Price (as defined betow} that is applicable to such share and that is in effect
on the dale the certificate is surrendered for conversion. The price at which shares of
Common Stock shall be deliverable upon conversion of shares of the Series B Preferred
Stock (the “Series B Conversion Price”) shall initially be $3.00 per share of Cormmon
Stock (as adjusted for any stock dividends, combinations or splits with respect to such
shares). Such initial Series B Conversion Price shall also be adjusted as follows: If any




series of shares of capital stock of the Corporation, whether or not currently existing, is
issued at a pre-money equity valuation for the Corporation of less than $18 million (the

“Reduced PMEV"), the Series B Conversion Price shall be reduced pursuant to the
following formula:

Series B Conversion Price = Reduced PMEVY
$6,000,000

2. Automatic Conversion into Comnmon Stock

Each share of Series A and Series B Preferred Stock shall automatically be
converied into shares of Common Stock as set forth in Part 1 of this ARTICLE V upon
the earlier of: (a) the date specified by vote or written consent or agreement of helders of
ai least 66 2/3% of the shares of such series then cutstanding, or (b) immediately upon
the closing of the sale of the Corporation’s Common Stock in a firm commitment,
underwritten public offering registered under the Securities Act of 1933, other than
pursuant t¢ an employee benefit plan, with a pre-money equity value of at least $100
million and aggregate proceeds to the Corporation and/or any selling shareholders of at
least $20 million (after deduction of underwriters’ discounts and other expenses borne by
the Corporation and any selling shareholders).

ARTICLE VI

Liguidation Preference

1. Series B Preferred Stock Preference

In the event of any dissolution, liquidation or winding up of the Corporation,
whether voluntary or involuntary, the holders Series B Preferred Stock shall be entitled
to receive, prior and in preference to any distribution of any of the assets ¢r surplus
funds of the Corporation {o the holders of the Series A Preferred Stock or the Common
Stock by reason of their ownership thereof, the amount of $3.00 per share (as adjusted
for any stock dividends, combinalions or splits with respect to such shares) plus all
accrued or dectared but unpaid dividends for each share of Series B Preferred Stock
then held by them. If upon the occurrence of such event, the assets and funds thus
distributed among the holders of Series B Preferred Stock shall be insufficient to permit
the payment to such holders of the full aforesaid preferential amount, then the entire
assets and funds of the Corporation legally available for distribution shal| be distributed
ratably among the holders of the Series B Preferred Stock in proportion to the
preferential amouni each such helder is otherwise entitled to receive.

2. Series A Preferred Stock Preference

in the event of any dissolution, liquidation or winding up of the Corporation,
whether voluntary or involunlary, and subject te the payment in full of the liquidation
preference 10 holders of Series B Preferred Stock that is set forth in Part 1 of this
ARTICLE VI, the holders Series A Preferred Stock shall be entitled to receive, prior and
in preference o any distribution of any of the assets or surplus funds of the Corporation
to the holders of Common Stock by reason of their ownership thereof, the amount of
$1.00 per share (as adjusted for any stock dividends, combinations or splits with respect
to such shares) plus all declared but unpaid dividends for each share of Series A
Preferred Stock then held by them. Subject to the payment in full of the liquidation




preference to holders of Series B Preferred Stock that is set forth in Part 1 of this
ARTICLE VI, if upon the occurrence of such event, the assets and funds thus distributed
among the holders of Series A Preferred Stock shall be insufficient to permit the
payment to such holders of the full aforesaid preferential amount, then the entire assets
and funds of the Corporation legally available for distribution shall be distributed ratably
among the holders of the Series A Preferred Stock in proportion to the preferential
amount each such holder is otherwise entitled to receive.

3. Remainder

After payment in full to the holders of Series B and Series A Preferred Stock of
lhe amounts set forth in Parts 1 and 2 of this ARTICLE VI, the entire remaining assets
and funds of the Corporation legally available for distribution, if any, shall be distributed
among the holders of Commaon Stock and the Series A and Series B Preferred Stock in
proportion to the shares of Common Stock then held by them and the shares of
Common Stock which they then have the right to acquire upon conversion of the shares
of Series A and Series B Preferred Stock then held by them.

ARTICLE VI
Directors

Subjecl to the other provisions of this Certificate of Incorporation, the business of
the Corporation shall be managed under the direction of its Board of Directors. The
number of directors constituting the Board of Directors shall be seven, subject to
increase or decrease from time to time as provided in the By-Laws of the Company.
Elections of directors of the Corporation need not be by written baliot, except and to the
extent provided in the By-Laws of the Corporation.

The Directors of the Corporation shall be divided into three classes: Class |,
Class Il and Class Ill. There will be four Class | Directors, two Class |1 Directors and cne
Class |l Director. So long as at least 1 million shares of Series B Preferred Stock remain
outstanding (as adjusted for any stock dividends, combinations or splits with respect to
such shares), the holders of Series B Preferred Stock, voting as a class, shall elect the
Class HI Director. So long as at least 3 million shares of Series A Preferred Stock remain
outstanding (as adjusted for any stock dividends, combinations or splits with respect to
such shares}, the holders of Series A Preferred Stock, voling as a class, shall elect the
Class 1l Directors. The Class | Directors shall be elected collectively by helders of
Common Stock and Series A and Series B Preferred Stock. In the event that there are
not at least 1 million shares of Series B Preferred Stock outstanding, the Class Il
Director seat will be re-designated as a Class | Director seat. In the evenl that there are
not at least 3 million shares of Series A Preferred Stock outstanding, the Class
Director seats will be re-designated as Class | Director seats.




ARTICLE VIl

Liability of Directors

1. Limitation of Liability

(a) To the fullest extent permitted by the Delaware General Corporation Law
as it now exists or may hereafter be amended (but, in the case of any such amendment,
only 1o the extent that such amendment permits the Corporation to provide broader
indemnification rights than permitted prior thereto), and except as ctherwise provided in
the Corporation’s By-laws, no Direclor of the Corporation shall be liable to the
Corporation or its stockholders for monetary damages arising from a breach of fiduciary
duty owed to the Corporation or its siockholders.

(b) Any repeal or modification of the foregoing paragraph by the stockholders
of the Corporation shall not adversely affect any right or protection of a Director of the
Corporation existing at the time of such repeal or modification.

2. Right to Indemnification

Each person who was or is made a party or is threatened to be made a party to
or is otherwise invoived (including involvement as a witness) in any action, suit or
proceeding, whether civil, criminal, administrative or investigative (a "proceeding”), by
reason of the facl that he or she is or was a Director or officer of the Corporaticon or,
while a Director or officer of the Corporation, is or was serving at the request of the
Corporation as a Director, officer, employee or agent of another corperation or of a
partnership, joint venture, trust or other enterprise, including service with respect to an
employee benefit plan (an "indemnitee"}, whether the basis of such proceeding is
alleged acticn in an official capacity as a Director or officer or in any other capacity while
serving as a Director or officer, shall be indemnified and held harmiess by the
Corporaticon to the fullesi extent authorized by the Delaware General Corporation Law,
as the same exists or may hereafter be amended {bul, in the case of any such
amendment, only to the extent that such amendment permits the Corporation to provide
broader indemnification rights than permitted prior theretc), against all expense, liability
and Joss {including attorneys' fees, judgments, fines, excise exercise taxes or penalties
and amounts paid in setllement) reasonably incurred or suffered by such indemnitee in
connection therewith and such indemnification shall continue as to an indemnitee who
has ceased to be a Director, officer, employee or agent and shall inure to the benefit of
the indemnitee's heirs, executors and administrators; provided, however, that, except as
provided in Part 3 of this ARTICLE VIII with respect to proceedings to enforce rights to
indemnification, the Corporation shall indemnify any such indemnitee in connection with
a proceeding (or part thereof) initiated by such indemnitee only if such proceeding (or
part thereof) was authorized by the Board of Directors of the Corporation. The right to
indemnification conferred in this Part 2 of this ARTICLE VIl shall be a contract right and
shall include the obligation of the Corporation to pay the expenses incurred in defending
any such proceeding in advance of its fina! disposition {an "advance of expenses”);
provided, however, that, if and to the extent that the Delaware General Corporation Law
requires, an advance of expenses incurred by an indemnitee in his or her capacity as a
Director or officer (and not in any other capacity in which service was or is rendered by
such indemnitee, including, without limitation, service to an employee benefit plan}) shall
be made conly upan delivery to the Corpoeration of an undertaking (an “"undertaking™), by
or on behalf of such indemnitee, to repay all amounts so advanced if it shall ultimately be




determined by final judicial decision from which there is no further right to appeal (a "final
adjudication”) that such indemnitee is not entitled to be indemnified for such expenses
under this Part 2 or otherwise. The Corporalion may, by action of its Board of Directors,
provide indemnification to employees and agents of the Corporation with the same or
lesser scope and effect as the faregoing indemnification of Directors and officers.

3. Procedure for Indemnification

Any indemnification of a Director or officer of the Corporation or advance of
expenses under Part 2 of this ARTICLE VIl shall be made promptly, and in any event
within forty-five days {or, in the case of an advance of expenses, twenty days), upon the
written request of the Director or officer. If a determination by the Corporation that the
Director or officer is entitled to indemnification pursuant to this ARTICLE Vil is required,
and the Corporalion fails to respond within sixty days to a written request for indemnity,
the Corporation shall be deemed to have approved the request. If the Corporation
denies a written request for indemnification or advance of expenses, in whole or in part,
or if payment in full pursuant to such request is not made within forty-five days (or, in the
case of an advance of expenses, twenty days), the right to indemnification or advances
as granted by this ARTICLE VIl shall be enforceable by the Director or officer in any
court of competent jurisdiction. Such person’s costs and expenses incurred in
connection wilh successfully establishing his or her right to indemnification, in whole or
in part, in any such action shall alsc be indemnified by the Corporaticon. it shall be a
defense 1o any such action {other than an action brought to enforce a claim for the
advance of expenses where the undertaking required pursuant to Part 2 of this ARTICLE
VIil, if any, has been tendered to the Corporation) that lhe claimant has not mel the
standards of conduct which make it permissible under the Delaware General
Corporation Law for the Corporation to indemnify the claimant for the amount claimed,
but the burden of such defense shall be on the Corporation. Neither the failure of the
Corporation (including its Board of Directors, independent legal counsel or its
stockholders) to have made a determination pricr 1o the commencement of such action
that indemnification of the claimant is proper in the circumstances because he or she
has met the applicable standard of conduct set forth in the Delaware General
Corporation Law, nor an actual determination by the Corporation (including its Board of
Directors, independent legal counsel or its stockholders) that the claimant has not met
such applicable slandard of conduct, shall be a defense to the action or create a
presumption that the claimant has not met the applicable standard of conduct. The
procedure for indemnification of other employees and agents for whom indemnification is
provided pursuant to Part 2 of this ARTICLE VIl shall be the same procedure set forth in
this Part 3 for Directors or officers, unless otherwise set forth in the action of the Board
of Direclors providing indemnification for such employee or agent.

ARTICLE X
Amendments

The Corporation reserves the right to amend, alter, change or repeal any
provision contained in this Amended and Restated Certificate of Incarporation in the
manner now or hereinafter prescribed herein and by the laws of the Slate of Delaware,
and all rights conferred upon stockholders herein are granted subject to this reservation.
Notwithstanding anything contained in this Amended and Restated Certificate of
Incorporation to the contrary, ARTICLE VIl and this ARTICLE IX shall not be altered,




amended or repealed and no provision inconsistent therewith shall be adopted without
the affirmative vote of the holders of at least 66 2/3% of the voting power of the then
outstanding shares of capital stock of the Corporation entitled to vote on such alteration,
amendment or repeal, voling together as a single class.

ARTICLE X

By-Laws

The directors of the Company shall have the power to adopt, amend or repeal
by-laws.

IN WITNESS WHEREOF, the Corporation has caused its corporate seal lo be
hereunio affixed and this Amended and Resiated Certificate of Incorporation to be

signed by Lara Croft, its President and Chief Executive Officer, this 27" day of
November, 2005.

COOL GAMING SOFTWARE, INC.

/s/ Lara Croft
Lara Croft
President and CEQO
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TITLE 8
Corporations

CHAPTER 1. GENERAL CORPORATION LAW

Subchapter VIII. Amendment of Certificate of Incorporation; Changes in Capital
and Capital Stock

§ 241. Amendment of certificate of incorporation before receipt of payment
for stock.

(2) Before a corporation has received any payment for any of its stock, it may
amend its certificate of incorporation at any time or times, in any and as many
respects as may be desired, so long as its certificate of incorporation as amended
would contain only such provisions as it would be lawful and proper to insert in an
original certificade of incorporation filed at the time ¢ filing the amendment.

(b) The amendment of a certificate of incorporation authorized by this section
shall be adopted by a majority of the incorporators, if directors were not named in
the original certificate of incorporation or have not yet been elected, or, if directors
were named in the original certificate of incorporation or have been elected and
have qualified, by a majority of the directors. A certificate setting forth the
amendment and certifying that the corporation has not received any payment for
any of its stock and that the amendment has been duly adopted in accordance with
this section shall be executed, acknowledged and filed in accordance with § 103 of
this title. Upon such filing, the corporation's certificate of incorporation shall be
deemed to be amended accordingly as of the date on which the original certificate
of incorporation became effective, except as to those persons who are substantially
and adversely affected by the amendment and as to those persons the amendment
shall be effective from the filing date. (8 Del. C. 1953, § 241; 56 Del. Laws, c. 50;
64 Del. Laws,c. 112, § 23; 70 Del. Laws, ¢. 587, § 13.)

§ 242. Amendment of certificate of incorporation after receipt of payment for
stock; nonstock corporations.

{a) After a corporation has received payment for any of its capital stock, it may
amend its certificate of incorporation, from time to time, in any and as many
respects as may be desired, so long as its certificate of incorporation as amended
would contain only such provisions as it would be lawful and proper to insert in an
original certificate of incorporation filed at the time of the filing of the amendment;
and, if a change in stock or the rights of stockholders, or an exchange,
reclassification, subdivision, combination or cancellation of stock or rights of
stockholders is to be made, such provisions as may be necessary to effect such
change, exchange, reclassification, subdivision, combination or cancellation. In
particular, and without limitation upon such general power of amendment, a
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corporation may amend its certificate of incorporation, from timeto time, so as:
(1) To change its corporate name; or

(2) To change, substitute, enlarge or diminish the nature of its business or
its corporate powers and purposes or

(3) To increase or decrease its authorized capital stock or to reclassify the
same, by changing the number, par value, designations, preferences, or relative,
participating, optional, or other special rights of the shares, or the qualifications,
limitations or restrictions of such rights, or by changing shares with par value into
shares without par value, or shares without par value into shares with par value
either with or without increasing or decreasing the number of shares, or by
subdividing or combining the outstanding shares of any class or series of a class of
shares into a greater or {esser number of outstanding shares; or

{4) To cancel or otherwise affect the right of the holders of the shares of
any class to receive dividends which have accrued but have not been declared;or

(5) To create new classes of stock having rights and preferences either
prior and superior or subordinate and inferior to the stock of any class then
authorized, whether issued or unissued; or

(6) To change the period o its duration.

Any or all such changes or alterations may be effected by 1 certificate of
amendment.

(b) Every amendment authorized by subsection {a) of this section shall be made
and effected in the folowing manner:

(1) If the corporation has capital stock, its board of directors shall adopt a
resolution setting forth the amendment proposed, declaring its advisability, and
either calling a special meeting of the stockholders entitled to vote in respect
thereof for the consideration of such amendment or directing that the amendment
proposed be considered at the next annual meeting of the stockholders. Such
special or annual meeting shall be called and held upon notice in accordance with §
222 of this title. The notice shall set forth such amendment in full or a brief
summary of the changes to be effected thereby, as the directors shall deem
advisable. At the meeting a vote of the stockholders entitled to vote thereon shall
be taken for and against the proposed amendment. If a majority of the outstanding
stock entitied to vote thereon, and a majority of the outstanding stock of each class
entitled to vote thereon as a class has been voted in favor of the amendment, a
certificate setting forth the amendment and certifying that such amendment has
been duly adopted in accordance with this section shall be executed, acknowledged
and filed and shal! become effective in accordance with § 1@ of this title.

(2) The holders of the outstanding shares of a class sha!l be entitled to vote
as a class upon a proposed amendment, whether or not entitled to vote thereon by
the certificate of incorporation, if the amendment would increase or decrease the
aggregate number of authorized shares of such class, increase or decrease the par
value of the shares of such class, or alter or change the powers, preferences, or
special rights of the shares of such class so as to affect them adversely. If any
proposed amendment would alter or change the powers, preferences, or special
rights of 1 or more series of any class so as to affect them adversely, but shall not
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so affect the entire class, then only the shares of the series so affected by the
amendment shall be considered a separate class for the purposes of this paragraph.
The number of authorized shares of any such class or classes of stock may he
increased or decreased (but not below the number of shares thereof then
outstanding) by the affirmative vote of the holders of a majority of the stock of the
corporation entitled to vote irrespective of this subsection, if so provided in the
original certificate of incorporation, in any amendment thereto which created such
class or classes of stock or which was adopted prior to the issuance of any shares of
such class or classes of stock, or in any amendment thereto which was authorized
by a resolution or resolutions adopted by the affirmative vote of the holders of a
majority of such clas or classes of stock.

(3) If the corporation has no capital stock, then the governing body thereof
shall adopt a resolution setting forth the amendment proposed and declaring its
advisability. If a majority of all the members of the governing body shall vote in
favor of such amendment, a certificate thereof shall be executed, acknowledged
and filed and shall become effective in accordance with § 103 of this title, The
certificate of incorporation of any such corporation without capital stock may
contain a provision requiring any amendment thereto to be approved by a specified
number or percentage of the members or of any specified class of members of such
corporation in which event such proposed amendment shall be submitted to the
members or to any specified class of members of such corporation without capital
stock in the same manner, so far as applicable, as is provided in this section for an
amendment to the certificate of incorporation of a stock corporation; and in the
event of the adoption thereof by such members, a certificate evidencdng such
amendment shall be executed, acknowledged and filed and shall become effective
in accordance with § 103 of this title.

(4) Whenever the certificate of incorporation shall require for action by the
board of directors, by the holders of any class or series of shares or by the holders
of any other securities having voting power the vote of a greater number or
proportion than is required by any section of this title, the provision of the
certificate of incorporation requiring such greater vote shall not be altered,
amended or repealed except by such greater vote.

(c) The resolution authorizing a proposed amendment to the certificate of
incorporation may provide that at any time prior to the effectiveness of the filing of
the amendment with the Secretary of State, notwithstanding authorization of the
proposed amendment by the stockholders of the corporation or by the members of
a nonstock corporation, the beoard of directors or governing body may abandon
such proposed amendment without further action by the stockhoiders or members.
{8 Del. C. 1953, § 242, 56 Del. Laws, c. 50; 57 Del. Laws, c. 148, §§ 18-21; 59
Del. Laws, c. 106, § 7; 63 Del. Laws, c. 25, § 12; 64 Del. Laws, c. 112, § 24; 67

Del. Laws, c. 376, § 10; 70 Del. Laws, c. 349, §§ 5-7; 70 Del. Laws, c. 587, § 14,
15; 72 Del. Laws,c. 123, §5.)

§ 243. Retirement of stock.

(a) A corporation, by resolution of its board of directors, may retire any shares of
its capital stock that are issued but are not outstanding.

(b} Whenever any shares of the capital stock of a corporation are retired, they
shall resume the status of authorized and unissued shares of the class or series to
which they belong unless the certificate of incorporation otherwise provides. If the
certificate of incorporation prohibits the reissuance of such shares, or prohibits the
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OMB APPROVAL |
OMB Number: 3235-0101
Expires: December 31,2009
UNITED STATES Estimaled average burden
SECURITIES AND EXCHANGE COMMISSION hours per response . . ... .. 1.0
Washinglon, D.C. 20549

RULE 144
PERSONS DEEMED NOT TO BE ENGAGED IN A DISTRIBUTION
AND THEREFORE NOT UNDERWRITERS

Preliminary Note io Role 144

Rulc 144 is designed to implement the fundamental purposes of the Act, as expressed in its preamble, *To provide fufl
and fair disclosure of the character of the securities sold in interstate commerce and through the maits, and to prevent fraud in the
sale thereof.

The rule is designed to prohbit the creation of public markels tn sccuritics of issuers concerning which adequite current
information is not available to the public. At the same (ume, where adequate current information concerning the i1ssuer 1s available
to the puhlic, the rule permuts the puhlic sale in ordinary rading transactions of limited amounts of securitics owned hy persons

controlling, controlled hy or under common control with the 1ssuer and hy persons who have acquired restricted securities of the
155UET.

Certain basic principles arc essenual 1o an understanding of the requirement of registration in the Act:

1. 1f any person ulilizes the jurisdictional means (o scll any non-exempl security lo any other person, the security
must be registered unless a statulory exemption can be found lor the transaction.

2]

In addition to the exemptlions found in Section 3, [our exemptions applicahle to transactions in securiigs arg
contained in Section 4. Three of these Section 4 exemptions are clearly not available 1o anyone acting as an
“underwriter” of securitics. (The lTourth, found 1n Scetion 4{4), i available only 10 those whao act as hrokers
under certain limited circumstances.) An understanding of the term “underwriter” is therefore important Lo
anyone who wishes to determine whether or not an exemption {rom registration 15 avalable for his sale of
SCCUTITIES,

The term underwniter 15 broadly delined in Section 2{!1} of the Act 10 mean any person who bas purchased from an
1ssuer with a view to, or offers or sells for an 1ssuer 1n conncetion with, the distrihution of any sceurily, or participates or has a
direct or ingdirect participation 1n any snch undertaking, or participates or has a participation in the direct or indiregt underwriting
of any such underlaking. The interpretation of this definition has traditionally focused on the words “with the view 10" in the
phrase “purchased from an issuer with a view La... distribution " Thus, an investment banking firm which arranges with an issuer
for the public sale of its sccurities 15 clearly an “underwriter” under that Section. [ndividual investors wha are not professionals
in the seenritics business inay also be “underwriters”™ within the meaning ol that term as used in the Actif they act as links in a
cham ol iransactions through which securiies move {rom an issuer 1o the pnblic. Since 1t is difficult to ascertain the mental state
of the purchaser at the nme of his acquisition, subsequent acts and circumstances have been considered to determine whether
such person took with a view (o distribution at the tme ol his acgnisition. Emphasis has been placed on factors guch as the length
of tme the person has held the seenrities and whether there has been an unforesceahle change 1n circumstances of the holder.
Expericnee has shown, however, that reliance npon such factors as the above has not assured adequate prolection ol Investors
through the maintenance of informed trading markets and has led to uncertainty in the apphication of the registrabion provisions
of the Azt

[t should be noted that the statutory language of Section 2(11) is in the disjunctive Thus, 1t is insufTicient to conclude
that a person is not an underwriler solely because he did not purchase securities from an issuer with a view 1w their distribution.
It must also be established that the person is not offering or selling for an 1ssuer in connection with the distribution of the
securiiics, does not participale or have a direct or indireet participation i any suclh undertaking, and does not participate or have
a participation 1 the direct or indirect underwniting of such an undertaking.

Persons who are (o respond to the collection of informailion
contained in this form are net required to respond unless the form
SEC 2039 (011-07) displays a currently valid OMB control number.




In determining when a person is deemed not to be engaged in a distribution several laclors must be considered.

First, the purpose and underlying policy of the Act to prolect investors requires that there be adequate current informaton
coneerning the issuer, whether the resales of securities by persons result in a distribution or are effected in trading transactions.
Accordingly, the availability of the rule 15 conditioned on the existence of adequate current public information,

Sccondly, a bolding perod prior to resale is essential, among other reasons, (o assure thal those persons who buy under
a claim of 1 Section 4(2) cxemption have assurned the economic risks of investment, and therefore are nol acting as conduits for
sale 1o the public of unregistered securities, directly or indirectly, on behalf of an issuer. [t should be noted that there 15 nothing
in Section 2{11) which places a time limit on a person’s stalus as an underwriter. The public has the same need {or protection
alforded by registrationt whether the securities are distributed shortly afier their purchase or after a considerable length of tine

A third factor, which must be considered in determining what 1s deemed nol Lo constitlule a “distribution,” is the iinpact
of the particular transaction or transactions on the rading markets. Section 4(1) wus mended to cxempt only routine trading
transacttons between individual investors with respect to securities already issued and not to exempt disiributions by issuers or
acts of other mdividuals who engage In steps necessary (o such diswributions. Therefore, a person reselling securilies under
Section 4(13 of the Act must sell the securitics in such limited gquantities and 1n such a manner ax not 1o disrupt the trading
markets. The larger the amount of securities involved, the more hikely it1s that such resales may mvolve incthods of effering und
amounts of campensauon usually assoctlated with a distribution rather than routine trading transaclions. Thus, sohicitation of buy
orders or the payment of extra compensation are not permiited by the rule.

[n summary, if the sale in question 1s made in aecordance with all of the provisions of the rule, as sct forth below, any
person who sells restricted secunties shal) be deemed nol to be engaged in a distnibution of such securitics and therefore not an
underwriter thereoll The rule also provides that any person who sells resiricted or other sccurities on behal!f of a person in a
control relutionship with the 1gsuer shall he deemed not to be engaged in a distribution of such sceurities and thercfore not to be
an undecrwriter thereof, 1f the sale 1s madce tn accordance with all the conditions of the rmle

Reg. §230.144,
(a) Dejinitions. The following delinitions shall apply for the purposes of this rule.

(1 An “alfiliaic” ol an issuer is a person that directly, or indirectly through one or inore intermediaries, controls, or
15 contrnlled by, or is under common control with, such issucr.

(23 The term “person” when used wilh reference to a person for whose account securities are to be sold in reliance
upon this rule includes, in addition 10 such person, all ol the following persons:

(1} Any relalive or spouse of such person, or any relative of such spouse, any one of whom has the same
home as such person;

(ii) Any trust or estate in which such persan or any of the persons speeitied m paragraph (a){2)(1) of this
scction collectively own len percent or more of the tetal beneficial interest or of which any of such
Persons scrve as trustec, exceutor or in any similar capacity: and

in; Any corporation or other organization {other than the tssuer) tn which such person or any of the persons
specified in paragraph (a)(2){i) of this section are the benelicial owners collectively of ten perecul or

morc of any class of cquity securities or ten percent or more of the equity interest.

{3) The term “restricted securitics” means:

(i} Secunties acquired directly or indirectly from the issuer, ar from an afliliate of the issuer, in a transaction
or chain of (ransactions not involving any public offering;

(1) Sccurities acquired from the 1ssuer that are subject to the resale limitatons of 230.502(d) under Regulation
D or 230.701{c);

{111) Sccuritics acquired in 4 transaction or chawn of wansactions meeting the requirements of 230 144A;




(h)

(c)

(iv) Securilics acquired from the issuer in a transaction subject to the conditions of Regulation CE (230.1001);
and

(V) Lquity sceurities of domestic issuers acquired in a transaction or chain of transactions subject to the
conditions of 230.901 or 230.903 under Regulation 5 (230.901 through 230.905, and Preliminary Notes).

{v1) Securities acquired 1n a transaction made under § 230.801 to the same extent and proportion that the
sccurities held by the security holder of the class with respect 1o which the rights offering was imade
were as of the record date lor the rights offering “restricled secunities” within the meaning of this
paragraph (a)(3}; and

(vii} Scecurities acquired 1n a ransaction made under § 230.802 to the same extent and proportion that the
seeuritics thal were tendered or exehanged in the exchange offer or business combination were “restricted
securities” within the meaning of this paragraph (a)(3).

Conditions to be Met. Any affihiale or other person who sells restricted securities of an 1ssuer for his own acconnt, or any
person who sells restricled or any other sccurities (or the account of an affiliate of the issuer of such sceurities, shall be
deemed not 1o be engaged in a distribunion of such securitics and therefore not to be an underwriter thereof within the
meaning of Sectiou 2{11) of the Aet 1f all of the conditions of this rule are mel.

Curient Publie Information. There shall be available adequate current puhlic information with respect o the 1ssuer of
the securitics. Such information shall be dcemed to be available only 1T either of the following conditions is met:

(n

()

Filing of reports. The issuer has sccurities registered pursuant (o section 12 of the Sceuritics Exchanpe Act of
1934, has been subject Lo the reporting requircments of seetion 13 of that Act for a peniod of al least %0 days
immediately preceding the sale of the securities und has filed all the reporis required o he filed thereunder during
the 12 months preceding sneh sale (or for such shorter period that the wssuer was required to file such reporns),
other than Form 8-K reports (§249.308 of this chapter); or has securilies registered pursuant 1o the Securitics Act
ol 1933, has been subject Lo the reporting requirements of scetion 15(d) ol the Securities xchange Act of 1934 lor
aperiod ol al lcast 90 days immediately preceding the sale of the securities and has (iled all the reports required
to be filed therennder during the 12 months preceding such sale {or for such shorter period hart the issuer was
required 10 file such reports), other than Form 8-K reports (§249.308 of this chapter). The person for whose
accounl ihe securilles are 1o be sold shall be entitled 1o rely upon a stalcrient in whiehever 1s the most recent
report, quarterly or annual, required to be filed and filed by the issuer that such issuer has filed all reports required
1o be filed by section 13 or 15(d) of the Securities Exchange Act of 1934 during the preeeding 12 months (or for
such shorter period that the issuer was required o file such reports), other than Form 8-K reports (§249.308 of this
chapter). and has been suhject to such filing requirements for the past 90 days, unless he knows or has reason to
beheve that the issuer has not complicd with sueh requirements. Such person shall also be entitled (o rely upon
a wrilten stalement from the 1ssuer that it has complied with such reporting requirements unless he knows or has
reasons to believe that the issuer has not complied with such requirements

Other Public information 1 the issuer is not subjeet to Scetion 13 or 15(d) of the Sccurities Exchange Act of 1934,
there is publicly available the information coneerning the issuer specified in paragraph (a)(5)(1} to (xiv}), inglusive,
and paragraph (a}(3)(xvi) of Rule 15¢2-11 (§240.15¢2-11 of this chapter) under that Act or, 1l the 1Ssuer 18 an
msurance company, the information specified in Scetion 12(g){2)(L)(i) of that Act,

Holding Period for Restricted Securities. If the securinies sold are restricted seeurities, the following provisions apply:

()

)

General Rule. A minimum ol one year must clapsc between the later of the date of the acquisition of the sccuritics
from the issuer or from an aftiliate of the issuer, and any resale of such securities in rehiance on this section lor
the account of cither the acquiror or any subscqueni bolder of those securities. Ifthe acquiror takes the sceuritics
hy purchase, (he one-year period shall not begin until the Tull purchase price or other consideration 15 paid or
given by the person acquirtng the securities from the issuer or from an alfiliate of the issuer.

Promissory Notes, Other Obligations or Installment Contracts. Giving the issuer or affiliate of the issuer from
whom the seeuritics werce purchased a pronnissory note or other obligation to pay the purchase price, or entering
into an installinent purchase contract with such seller, shall not be deemed full payment of the purchase price
unless the promissory note, obligation or contract:

(1) provides for lull recoursc against the purchaser of the securities,
3




{11} is sccured by collaleral, other than the securities purchased, having a fair market value at least equal to
the purchase price of the securilics purchased; and
{111} shall have been discharged hy payment 1n [ull prior Lo the sale of the secuntes.
(3 Determmation of Holding Period. The lollowing provisicns shall apply for the purposc of determining the

period securities have been held:

(1)

{1

{iv)

(v

(vi)

{vii}

(viii)

Stock Dividends, Splits and Recapitalizations. Securilics acquired from the issuer as a dividend or
pursuant to a stock split, reverse split or recapitalizavon shall be deemed to have been acquired at the
same timc as the sceurities on which the dividend or, if more than one, the iuitial dividend was paid, the
sceurttics involved n the split or reverse split, or the sceurines surrendered 1n connection with the
recapitalization,

Conversions. 11 the securilics sold were acquired from the issuer for a constderation consisting solely
of other sceurities of the same issuer surrendered for conversion, the sccurities so acquired shall be
deemed to have been acquired al (he same time as the securities surrendered for conversion,

Contingent Issyance of Securities. Securitics acquired as a contingent payment of the purchase price ol
an cquily interest in a business, or the assets ol a business, sold 1o the issuer or an affiliate of the issuer
shall be deewied 10 have been acquired al (he time of such sale 11 the issuer or atfiliate was then commitied
1o 155ue the securities subjcet only to conditivus other than the paywuient of further consideration for
such securitics Au agreement cntered into iu connection with any such purchase to remain in the
employment of, or nol to compete with, the issucr or affiliate or the renderiug of services porsuant lo
such agreement shall not be deemed to be the payment of further consideration for such securitics.

Pledged Securities. Securinies which are hona fide pledged by an afiiliate of the issucr wheu sold by the
pledgec, or by a purchaser, afier a default in the ohligation secured by the pledge, shall he deemed to
have heeu acquired when they were acquired by the pledgor, except that if the sceurilies were pledged
without recourse they shall be deeined to have heen acquired by the pledgee at the time of the pledge or
by the purchaser al the time of purchase.

Gifts of Securities. Sceuritics acquired from an affiliate ol the issuer by gilt shall be deemed 10 have
heen acquired hy the donce when (hey were acquired by the donor.

Trusts. Where a trust settlor is an affiliate of the issucr, securities acquired from the seitlor by the trust,
or acquired from the trust by the beueficiaries thercof, shall be deemed 10 have heen acquired when
such sceurities were acquired hy the settlor.

Estates. Where a deceased persou was an affiliate of the 1ssuer, securitics held by the estate of such
person or acquired from such cstate by the beneficiaries thercof shall be deemed 10 have been ucquired
when they were acquired by (he deccased person, excepl that no holding period is required if the eslate

15 nol an affiliate of the issuer or il the securities ave sold by a beneficiary of the estate who 15 not such
an affiliate.

Note. While there is no holding period or amount imitation for estaics and beneficraries thercof which
are not afliliates of the issuer, paragraphs {c), (h) and (i) of the rule apply to sccuritics sold by such
persons In rellance upon the rule.

Rufe 143(a) transactions. The holding period for securilics acquired 1n a transaction speeiiied 1n Rule
145(x} shall be deemed to comwence on the date the securilies were acquired by the purchaser iu such
transaction. This provision shall not apply, however, (0 a trunsaction effected solely lor the purpose of
furining 4 holding company.

() Limitation on Amotunt of Sceurities Sold, Except as hereinafter provided, the amount of securities which may be sold in
reliance upon this rule shall be determined as follows:

() Sales by affiliates. I restricted or other sccurites are sold for the account of an afTiliate ol the 1ssuer, the amount
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of securities sold, logether with all sales of restricted and other securities of the same ¢lass for the account of
such person within the preceding three months, shall not excecd the grealer of (1) onc percent of the shares or
other units of the class outstanding as shown by the most recent report or statement published by the issuer, or
{11) the average weckly reported volume of trading 1n such securitics on all national sceuritics exchanges and/or
reported through the automaled quotation system of a registered securitics association during the four calendar
weeks preceding the filing of notice required by paragraph (h), or if no such notice is required the date of reecipl
ol the order to exccute the transaetion by the broker or the dale of execution of the transaction dircetly with a
market maker. or (ii1) the average weekly volume of trading in such securilies reporied pursuant to an effecrive
{ransaetion reporunyg plan or an effective national market system plan as those terms arc defined in § 242.600 of
this chapter during the four-week period specified in paragraph (c)(1 )1} ol this section.

Suales by persony other than affitiates. The amount of restricted securitics sold for the account of any person
other than an affiliate of the 1ssuer, together with all other sales of restricted securities of the same class for the
account ol such person within the preceding three months, shall not exceed the amount specified in paragraphs
{e)(1}(i), (1){iiyor (1){ili) ol this seciion, whichever is applicable, unless the conditions in paragraph (k) of this
rule are salisfled.

Determination of Amonnt For the purpose of delermining the amount of sccurities specified in paragraphs
{e¥{1}yand (2} of this rule, the following provisions shall apply:

() Where both convertihle secunitics and sccurities of the class into which they arc convertible are sold,
the amount of convertible securities sold shall be decmed (o be the amount of securities of the class into
which they arc convertible for the purpose of determining the apgregale amount of securities of both
classes sold:

{ii) The amount of sceurities sold for the account ol a pledgee thercof, or for the account of a purchaser of
the pledged securities, during any period of three months within one year after a defaultin the obligatien
secured by the pledge, and the amount of securitics sold during the samc three-inonth period for the
account of the pledgor shall noi exceed, in the aggregalte, the amount specified in subparagraph (e){ 1)
or (2) of this section, whichever s applicable.

{i1) The amount of securiiies sold for the account of a donec thereol duriug any period of three months
within onc year alter the donation, and the anount of securities sold during the same three-month
period lor the account of the douvor, shall not exceed, in the aggrepate, the amount speeified in paragraph
{e){1Y or (2) of this scetion, whichever is applicahlce;

(1v) Where securilies were acquired by a wrust frown the sertlor of the trust, the amount of such sccurities sold
for the account of the trust during any perviod of three months within one year afler the acquisition of
the securities by the trust, and the amount ol sccuritics sold during the same three-month period for the
accounl of the settlor, shall not exceed. o the aggregate, the ainoum specified in paragraph (e} 1) or (2)
of this section, whichever is applicable;

(v} The amount of sceuritics sold for the accouutl of the estate of a deceased person, or for the account ofa
Leneficiary of such csiate, during any peried of three months and the amount of sceurities sold during
the same period for the account of the deceased person prier to his death shall not exceed, in the
aggrepate, the amount specified in paragraph {1} or (2} of this paragraph, whichever 15 applhicable:
Provided, That ng limitaliou on ameunt shall apply il the estate or beueficiary thercof 1s not an affiliate
of the issuer;

{¥1) When two or more afliliates or other persons agree to acl in coneert. for the purpose of selling securines
olan issuer, all sceuritics of the sume class sold for the account of all such persons during uny penod of

ihree months shall be aggregated (or the purpose of deterunining the limitatiou on the amount of sceurities
sold;

{vi1) The following sales of seeunties need vot be included i1n determiving the amount of seecurities sold v
reliance upon this section: sccurities sold pursuant to an cifective registration statement nuder the Act,
sceunitics sold pursuant to au exemptiou provided by Regulatiou A {230.25! through 230.263} under
the Act; securities sold in a transaction exempt pursuant (e Section 4 of the Act (15 U.5.C. 77d} and uo(
involving auy pubhic offering; and sccurities sold offishore pursutaut to Reguiation 8 (230 901 through
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(H

(g)

230.905, and Preliminary Notes) under the Act.

Manner of sale. The securines shall be sold in “brokers® transactions™ within the meaning of scction 4{4) of the Actorin
transaclions directly with a “market maker,” as that term is defincd tn section 3(a)(38) of the Securities Exchange Act of
1934, and the person selling the securitics shall not (1) selteil or arrange for the solicitation of orders o buy the sceurities
in anticipation of or in connection with such transaction, or (2) make any payment in connection with the offer or sale of
the securilies to any person other than the broker who executes the order to sell the sccurities. The reqmirements of this
paragraph, however, shall net apply Lo securities sold for the account of the cstale of a deceased person or [or the account
of a beneficiary of such ¢state provided the estate or benefielary thereof is not an affiliate ol the issuer; nor shall they
apply 1o secunties sold for the account of any person other than an affiliale of the issuer, provided the conditions of
paragraph (k) of this rule arc satistied.

Brokers ' Transactions. The term “brokers’ (ransactions™ in Section 4(4) of the Act shall for the purposcs of this rulc be
decined to include transactions by 4 broker in which such broker---

{1 does no more thau execute the order or orders 1o sell the securiiies as agent lor the person lor whose account the
sccurities are sold; and reecives no maore than the usual aud customary broker’s commission;

{(2) neither selicils nor arranges [or the solicitation of customers’ orders 1o buy Lhe securities in anlicipation of or in
connection with the wransaction; provided, that the forcgoing shall not preclude (7) iuquinies by the broker of
other brokers or dealers who have indicated an interest in the securities within the preceding 60 days, (i)
inquiries by the broker of his customers who have indicated an unsolicited bona fide 1nterest in the sceuritics
within the preceding 10 business days; or (/) the publication by the broker of bid and ask quotations for the
sccurity in an inter- dealer quotation systemn provided that such quotations are tncident (o the waintenance of a
bona Nde inter-dealer market for the security for the broker’s owu account and that the broker has published
bona fide bid und ask quotations for the sccurity in an inter-dealer quotalion system on cach of al least Lwelve
days within the preceding thirty calendar days with no merce than Tour business days in succession withourt such
lwo-wiy quotations,

Note to Paragraph g(2)fii}: The broker should obiain and retain in his files written evidence of indications of
hona fide unsolicited interest by his customers in the securitics at the time such indications are recerved.

(3) alter reasonable inquiry is not aware of circumstances indicatng that the person lor whosge account the securitics
are sold is an underwriter with respect to the securities or that the transaction is a part of a distribunon of
securitics of the issuer. Without limiting the foregoing, the broker shall be deemed to be aware of auy facts or
statements conlaincd (n the notice required by paragraph (h) below.

Notey:

(1 The broker, for his own protection, should obtain and retain 1n his files a copy of the notice required by
paragraph (1)

(i) The reasonable iInquiry required hy paragraph (g)(3) of this section should tnelude, bur not necessanly

he limited 10, inquiry as 1o the following matlers:

(4) Tbe length ol time the securities have beer held by the person for whose account they are to be
sold. I practicable, the inquiry should include physical inspection of the sceurities;

(b} The nature of the transaction in which the sccurities were acquired hy such person;

{c) The amount of sceunties of the same class sold during the past three months by all persons
whose salcs are required Lo be taken into consideration pursuaul to paragraph (¢) of this seclion;

(d) Whether such person inteuds to scll additional sccuriues of the same c¢lass through any other
mcans;
{c) Whether such persou has soliciled or made any arrangement for the solicitation of buy orders

in connection with the proposed sale of sccurities,

4]




(h)

(i}

Ly

(1 Whether such person has madec any payment to any other person in connection wilh the
proposed sale of the securities; and
(g) The number of shares or other units of the class outstanding, or 1he relevant trading volume.

Nutiee of proposed sale. [[the amounl of securities to he sold in reliance upon the rule during any period of three months
cxcceds 500 shares or other units or has an aggregate sale price in cxecss of $10,000, three copics of a notice on Form
{44 shall be filed with the Commission at us principal effice (n Washinglon, D.C.; and if snch securitics are admitted to
rrading on any national securities exchange, one copy of such notice shall also be transmitted to the principal exchange
on which such sccurilies are so admitted. The Form 144 shall be signed by the person for whose account the securntics
are 1o be sold and shall be transmitted for liling concurrently with either the placing with a broker of an order Lo exceule
a sale of securitics in reliance upon this rule or the execution directly with a market maker of such a sale. Neither the
filing of such notice nor the fatlure of the Commission to comment thereon shall be deemed Lo preclude the Commission
from taking any action it deems neeessary or appropriate with respeet to the sale of the securiies referred to in such
notice. The requirements of this paragraph, however, shall not apply to secunities sold for the accouul of any person
other than an affiliate of the 1ssuer, provided the conditions of paragraph (k} of this rule are sausficd.

Bona Fide Intention to Sefl. The person Nling the notee required by paragraph (h) shall have a bona fide intention 1o scil
the securities referred Lo therein within a reasonable tine alter the filing of such notice.

Non-exelusive ride. Although this rule provides a means for reselling restricted securities and securitics held by afTiliates
without registration, 1t 1s not the exclusive mceaus for reselling such securites in that manner Therefore, it does not
eliminate or otherwise affect the availabihly olany exemprion for resales under the Sccurities Act that a person or gutity
may be able o rely upou.

Termination of certain restrictions on sules of restricted securities by persons other than affifiates. The requirements of
paragraphs (c), {c), (I} and (h} of this seetion shall not apply to restricted sceuritics sold for the account of a person who
is nol an affiliatc of the 1ssuer al the time of the salc and has not been an afTiliate during the precedimg three months,
provided a period ol at least two ycars has elapsed since the Jater ol the date the sceuritics werce acquired from the issucr
or from an affiliatc of the issuer. The two-ycar period shall be calculated as deserihed in paragraph (d) of this section.






